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Tele2 response to the ERG public call for input on Bitstream Access

3rd September 2003

Introduction

Tele2 AB, formed in 1993, is the leading alternative pan-European telecommunications company. We offer fixed and mobile telephony, as well as data network and Internet services, under the brands Tele2, Tango and Comviq, to more than 18.7 million customers in 22 countries. Tele2 enhances consumer choice, improves service quality and lowers prices by challenging incumbents. 

Tele2 also operates Datametrix, which specializes in systems integration; 3C Communications, which operates Internet payments, credit card transactions and public pay telephones; Transac, which offers data processing of credit card transactions and billing; C3, which is active in prepaid calling cards for fixed telephony; and Optimal Telecom, which offers households low price guarantees for telephony services. The Group also offers cable-TV services and jointly owns the Internet portal Everyday.com with MTG. 

Tele2 began its expansion outside Sweden in 1996. In the six years following, Tele2 commenced operations in nearly all EU countries, and is expanding services as rapidly as possible into other countries, benefiting from the expansion of the EU. Mobile telephony continues to grow. To counter the problems with access to spectrum, Tele2 has developed a concept enabling us to offer similar competitive products in the mobile environment, whilst respecting the major concerns of the network operators for payback of their significant investment and license fees. Tele2 already offers services in Denmark, Finland, Norway and the Netherlands as a Mobile Virtual Network Operator (MVNO) and has entered into commercial agreements in three other member states. Finally, the Group has been successful in being awarded UMTS licenses in Finland, Sweden, Estonia, Latvia, Luxembourg and Liechtenstein.

As Europe’s leading alternative operator, Tele2 is devoted to contributing to a telecommunications sector that aims at taking the best interests of Europe’s consumers into account. A key factor for future competition in the field of telecom and for assessing the relevant markets is the resources and competence of the NRAs. The Commission must safeguard that the member states make sure that the NRAs have enough resources to meet the increasing amount that of work that follows with the new regulatory framework. 

Tele2 has received clear indications that there is a resource shortage for a number of NRAs. Since the market is fast moving, it is necessary that the NRAs do not hinder it by a slow processing of legal and business matters. It is also of great importance that the new regulatory framework is implemented at the same time in all member states and that the implementation is more or less harmonious.

After these rather general comments, we would like to refer to the ERG consultation document regarding bitstream access dated July 14th 2003. ERG has asked for input to the document and Tele2 will comment on the definition of bitstream access and the four first questions set out for consultations. 

Definition of bitstream access and delineation to resale

Tele2 is of the opinion that the definitions of bitstream access are important and relevant to separate different products from each other. ERG seems to make a clear distinction between bitstream access and simple resale. Tele2 agrees that this distinction was relevant under the old telecommunications regime, but feels that it has no legal implications under the new regulatory framework. 

As a new entrant, Tele2 receives offers in some countries from the incumbents that can be classified as bitstream access and in other countries receives offers that clearly can be defined as simple resale. The important issue for Tele2 is to be able to compete with the incumbent in the ADSL retail market. 

In our opinion, one potential solution could be to make sure that the ADSL product offered by the incumbent is regulated, obviously respecting the new EU framework and therefore if the analysis of the wholesale broadband access market indicates that regulation is necessary.   

Therefore we would like to ask to the ERG to focus on which product falls within the wholesale broadband access market  (market 12 in the Recommendation). We would like to insist that any product from the incumbent that gives the new entrant the possibility to offer ADSL and is not defined as a wholesale unbundled access (market 11 in the Recommendation), should be defined as a wholesale broadband access product. This, of course, means that both simple resale and bitstream access must be defined as wholesale broadband products. 

Answers to the ERG questions for consultation

1. “How do you evaluate the options described or which options should be made available/mandated?”

The options described on pages 4 and 5 are the most common products offered by the incumbent which gives the new entrants the chance to offer ADSL in the retail market. Tele2 is of the opinion that the NRA should mandate option 2 or 3 if:

· the incumbent only offers simple resale or 

· if the incumbent only offers option 4 and the new entrant demands that option 2 or 3 should be offered.

Indeed, we consider that the wholesale unbundled access products (market 11 in the Recommendation) will in most cases be to cost demanding for the new entrants to offer ADSL in the retail market. The low Industry interest for wholesale unbundled access indicates this trend quite clearly. These are more precise comments on the different options. 

· Our comments on option 1: In most wholesale broadband access markets it will create a barrier to competition if the incumbent offers only option 1 or only the simple resale product. Option 1 will in most cases be too costly for new entrants, and if the incumbent only offers this product in the wholesale broadband access market, the same problems as have been experienced in the wholesale unbundled access market could occur in market 12 of the Recommendation. If simple resale is the only product offered, this could, in most cases, give the incumbent an opportunity to make a significant profit in the wholesale broadband access market, and, thus, effective competition would not be promoted. 

· Our comments on option 4: We  fully agree with the ERG and in our opinion, there is no difference in practice between option 4 and simple resale. 

· The best options: 2 & 3: the most suitable options for bitstream access would be options 2 or 3, since they give flexibility without too heavy investments. 

Option 2 requires that the ISPs invest in BRAS, which is expensive, and if the network architecture demands many BRASes, the investments will still be too high, as is the case for LLU.

One of the keys to success is to specify in a precise manner what type of service the incumbent will offer to the new entrants. It is less interesting to specify the actual technology used to realise the technical solution since that will change over time. It is a correct observation that DSLAMs and BRASes deployed today are mostly based on ATM. It has, however, been acknowledged by most carriers (both incumbents and new carriers) that ATM is too costly to deploy and has several technical drawbacks. The trend today is to deploy DSLAMs based on ethernet technology, but we do not know what technology will be used in the future. 

That said, the type of service preferred is a link-layer point-to-point circuit to each customer. Receiving a link-layer circuit is the only way in which the new entrant can use his own infrastructure to create a unique service. There are two major technologies used today to handover link layer circuits from the incumbent to the competing operator: 

· ATM RFC1483 bridge mode. With ATM1483 the incumbent will handover each circuit as an ATM PVC and the competing operator must deploy its own BRAS in order to terminate the circuit. From a competitive perspective this is a sound approach since all competing operators will be given the same opportunity to create their own service offering. The drawback is the need for the incumbent to deploy an expensive legacy ATM infrastructure and for the new entrant to purchase expensive BRAS' in order to terminate the PVCs. This alternative is in essence the option 2 of the consultation document. 

· L2TP. With L2TP the incumbent will handover each circuit as a PPP session over a L2TP tunnel. The L2TP tunnel in turn is established over an IP network and there is no need for a legacy ATM network. The only equipment needed by the competing operator is an LNS (L2TP Network Server), which terminates the customer circuits. This is a much more attractive approach since the cost involved is much lower, both for the incumbent and the competing operator. It is possible today to purchase DSLAMs based on ethernet that can establish L2TP tunnels directly from the DSLAM to the LNS of the competing operator, bypassing the need for an expensive BRAS. This alternative is a mix between option 2 and option 3 since the handover from the incumbent is on the IP level, while the actual circuits handed over are on the link-layer level. 


There will surely be other technologies in the future to realise a link layer connection from the customer to the competing operator. One possible solution is to handover each circuit as an ethernet VLAN. As stated already, the actual technology used can change over time, but as long as the bitstream access provides a link layer circuit to the customer it is possible for the competing operator to create their own unique service offering.
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2 “What do you think of the regulatory approach advocated in the document?”

As already mentioned in section 1, the distinction between bitstream access and simple resale should be replaced by a focus on which products can be considered wholesale broadband access products. 

Tele2 agrees that a “one-size fits all” approach from the regulator probably is neither possible nor desirable. For instance, the regulatory approach to a market where the incumbent offers only simple resale, and the incumbent has SMP status in the wholesale broadband access market, could be to price regulate the simple resale offer. This could be the best way to promote effective competition in the short term, as opposed to mandating the incumbent to offer a bitstream access product (option 2 or 3). However, in the long term it could be necessary, if simple resale is the only product offered, for the NRA to mandate the incumbent to offer option 2 or 3, and also to price regulate this new product.    

In this respect it is important that the NRA has the opportunity to price regulate both the bitstream access products and the simple resale product, if this is necessary, in order to promote effective competition in the ADSL retail market in the short term. 

The price of bitstream access is extremely important in order to make it possible for ISPs to create competitive offers to the market. Bitstream access will demand more investments for the ISPs than simple resale, which means that the price from the incumbent must be substantially lower than the price for resale. 

Tele2 is also of the opinion that an incumbent should be forced to provide bitstream access AND simple resale if there is a demand from the local ISPs. Tele2 believes that the incumbent should develop the bitstream access offer together with the ISPs to create the best network architecture for all parties. 

It is also important that the ISPs can profit from the price reductions in the ADSL equipment market. For example, the price of DSLAMs and modems have been reduced by at least 30% during the past year, but there has been no price reduction from the incumbent in most of the EU Member States. 

3 “In which fields and by which means would you like regulators to take a harmonized approach?”

Tele2 fully support the ERG when it points out that it is important that “the NRA ensures a consistent price structure of all regulated access products as competition along the entire value chain should be enhanced and the choice between the different forms of access might be distorted.”

As mentioned above, the price level that the products are offered to the new entrants will decide if the market will be able to move towards effective competition or not. 

Thus, it will be essential that the approach towards price regulation be harmonized. Indeed, price regulation in the wholesale broadband access market will have a close connection to other elements in the fixed network that will be price regulated, such as markets 8, 9, and 10 in the Recommendation on Relevant Product and Service Markets within the electronic communications sector susceptible to ex ante regulation. Tele2’s view is that the Commission is proposing a harmonised approach towards price regulation in markets 8, 9 and 10 and we think that it will be important that this harmonisation also applies to the wholesale broadband access market. 

Another key point for us is that just as it is important that the NRA ensures a consistent price structure, it is also crucial that the method of price regulation in all markets related to the fixed network is harmonised through a Recommendation, as indicated by the Commission.

4. “Should cable operators be requested to offer bitstream access?”

Tele2 is not against this solution in principal, though we would like to state that there is a difference between ADSL and Cable Internet in the network upgrading. For ADSL, it is possible to build DSLAMs in switches with a certain amount of customers. Very small switches are not likely to be upgraded. For cable, it is necessary to upgrade the whole building and investments need to be made in all apartments, even in those where it is obvious that the tenant will not use or pay for the service. Thus, there are more plausible customers for an ADSL investment than for a cable investment. 

Also, in our opinion, bitstream access for cable should not give the ISPs the right to require new investments from the cable operator if the cable operator judges the investment to be unprofitable. The cost of having several ISPs or cable operators in one network must also be examined and the cost of the necessary investments must be evaluated to decide if the offer will be competitive enough compared to other broadband alternatives.

However, as a general remark, competition between the two infrastructures would be desirable as it would mean that competitors have two options to choose from. However, the two problems highlighted above should be solved in order to ensure that effective results are achieved. 

Conclusion 

In conclusion, we would like to insist that the bitstream access products will be more costly for new entrants than simple resale, but will also give an opportunity to differentiate the ADSL product from the incumbents. Indeed, in Tele2’s opinion, the product that will lead to effective competition will be mainly decided by the price for which the product is offered to the new entrants. The possibility to differentiate the product from the incumbent, will not lead to effective competition, if the price of the bitstream product makes it impossible to compete with the incumbent. Price is the key element for promoting competition.
Tele2 believes a harmonization of market conditions for fixed telephony services would strengthen consumer interests. In order to attain more pro-competitive market conditions, Tele2 sees a current need for transitory regulations. It is Tele2's position that the (wholesale) obligations set forth in Articles 9 to 13 of the Access Directive can and should be imposed as appropriate in order to remedy competition problems in retail markets.

As is stated in the European Commission documents, “the new regulatory framework aims at ensuring harmonisation across the single market and guaranteeing legal certainty”. The current situation in the EU telecommunications market is in total contradiction with this aim and we believe that a correct implementation of the current framework will be the solution to this problem. We hope that the new regulatory framework will be correctly implemented in order to create a coordinated European telecommunications market.

Yours faithfully,

Tele2 AB

Jan Tjernell

Director, Regulatory Affairs
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