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TDC submission to the ERG consultation on bit-stream access

I. Role of Bitstream access - general comments

The Commission Recommendation on relevant markets has identified a wholesale market for broadband access and specified that market to bit-stream-access (or equivalent products). Although TDC finds this determination of the market could be questioned we welcome the effort ERG now undertakes to clarify and harmonise the conditions for provision of bit-stream access (BSA). 
TDC
 is active in several European markets both as access seeker and as supplier of BSA. On this background TDC agrees with the overall conclusion of the ERG Consultation Document that the different situations in individual national markets have to be taken into account when applying regulatory measures if so required.
Nevertheless, we find at the same time there is scope for harmonisation of the access conditions. Particularly the ERG should ensure a common understanding of the BSA market thereby preventing specific national rules freezing a certain understanding of BSA which cannot reflect the dynamic development e.g. of conveyance services. 

Besides our replies to the specific questions raised in the Consultation Document TDC will question some of the assumptions presented in the Document and which we feel unduly impact the proposals regarding definition and possible regulation of BSA. Among these assumptions are: 
· The starting point of the paper is that  'the main objective of the Regulation – namely to foster competition in order to promote fast internet access offers to consumers – is being reached only in an unexpectedly slow way' (p.2)
 -> this statement confuses the development of competition with the actual take-up of broadband services/Internet access which in a number of national markets like the Danish is quite successful.
· The enumeration of elements that constitute BSA (4 bullets p. 2-3) 
-> this very broad definition where only the last bullet provides a proper distinction e.g. to leased lines ignorers for example the reference to PSTN made in CoCom03-04 (p.2) and thus the scope of the definition is broaden in an unproved manner.  Additionally in its present formulation apparently all types of transmission capacity 'behind' the DSL connection could be included.
· The assumption that BSA 'points in the direction of infrastructure competition'  (p.6) unlike resale
 -> BSA should rather be contrasted with services which require more substantial investments such as LLU which then allow proper service differentiation. 

· The assumption that BSA open for a variety of differentiated service offerings (p.4)
 - > the 3-4 options for BSA illustrate that the differences for the end-user in terms of service may not be evident, i.e. BSA is more about price competition.
Together these questionable assumptions leads to an overvaluation of the impact BSA may have for take-up of broad-band services, for service development, for investment and ignores the negative impact on e.g. LLU. The imprecise upstream delimitation of BSA may also lead to unjustified regulatory intervention in the possible market for transmission/backhaul services.    

II. ERG questions
1. How do you evaluate the options described or which (other) options should be made available/mandated? 

It will provide much clarity also for access seekers if Bit Stream is limited primarily to the 1st option. In option 2 and particularly in option 3 which talks about tunnelling traffic in 'a managed IP network' the understanding and thus the regulatory implications of BSA become blurred. Then BSA could then include regulated access to PVCs which otherwise may be a highly competitive and non-regulated product and which be should separately analysed. 
An appropriate definition of BSA should be limited to the core product (option 1), i.e. PSTN based DSL access terminating at a proper POI at the MDF or DSLAM, i.e. this may include backhaul transport from the DSLAM to the nearest point where  interconnection is possible.  
Whether it is justified to define a relevant market for further conveyance services should not be confused with the definition of the BSA markets. If inclusion of further conveyance service as in options 3-4 is applied any competition for this 'conveyance' market is unlikely to emerge.  
2. What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer)
 

TDC concurs with the conclusion of ERG that it may be appropriate to mandate a Reference Offer and we also agree that differences in the level of competition as well as in network architecture may lead to different solution in the various national markets. This should not prevent some harmonisation of basic conditions as explained below. 

The relevant wholesale market for BSA is by the Recommendation defined in a way (closely linked to DSL/PSTN) which makes it unlikely to become competitive as such in a short-time perspective. But we find it important that the competitive pressure at retail level from alternative solutions (local loop unbundling/shared access, or from other networks such as cable or mobile) is monitored closely to assess if this wholesale market for BSA and if the regulation of such a market are still justified. 

BSA is in accordance with the Commission's guidelines (Recommendation and CoCocom documents) a well-defined service which ensures broadband access for Service Providers basically based on DSL from the access point at the DSLAM to end-user equipment. Therefore TDC finds - as explained above - that it is questionable to blur the definition for example by extend the application of remedies to conveyance services. Service providers may rely on a variety of solutions and level of own-investment. It will thus be unfair to favour one approach such as access to backhaul services through regulation at the expense of other solutions where collocation takes place at a level closer to nearest possible access point at MDF/DSLAM.  
3. In which fields and by which means would you like regulators to take a harmonized approach? 


There is probably a potential for regulation of access conditions for BSA. Although the detailed regulation of BSA may vary from one national market to another particularly the price conditions - if such obligations are needed - should preferably be based on the same principles taking these variations into account. 
TDC urges ERG to ensure NRA do not hastily introduce in national legislation specific national interpretations e.g. regarding conveyance services which can be difficult to modify in the light of market development and European harmonisation (compare our suggestion to focus on the 1st option).  

4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?


The basic issue is whether in the relevant product market as defined by the Commission Recommendation products can be identified which are substituting DSL over PSTN (which is the 'reference' product). We will in this respect remind that even if the retail service appears similar for the end-user the underlying products may not necessarily be substitutable
. 
BSA is a product which as already indicated by the Commission is characterised by delivery of bitstream on a dedicated channel running on DSL enabled PSTN and thus it cannot justify inclusion of CATV networks in this market as an equivalent service. 
Neither from a functional nor from an economical view are CATV respectively  BSA over DSL/PSTN substituting products. The latter because the costs incurred if a forced pseudo-BSA requirement is imposed on CATV networks in order to provide a 'similar' service do not warrant an inclusion of CATV networks in the market nor at a later stage a request to CATV operators to provide BSA 'like' product taking into account the Access directive article 12
.  
To what extent CATV networks are  a relevant wholesale market for delivery of broadband access at retail level may be examined in  a forthcoming version of the Commission Recommendation but at the current stage the role of CATV networks - also respecting technology neutrality - does not justify any assumptions of substitutability between BSA based on DSL and CATV networks.  

5. Are there any other aspects / further comments concerning bitstream access that you would like to raise?

n.a.  
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� Commission Guidelines §67: The Commission has found that with regard to the “access” market, the latter comprises all types of infrastructure that can be used for the provision of a given service 62). Whether the market for network infrastructures should be divided into as many separate submarkets as there are existing categories of network infrastructure, depends clearly on the degree of substitutability among such (alternative) networks. 


� The Access Directive lists in Article 12.2 requirements which may of relevance when assessing access conditions e.g. on CATV networks. : 2. When national regulatory authorities are considering whether to impose the obligations referred in paragraph 1, and in particular when assessing whether such obligations would be proportionate to the objectives set out in Article 8 of Directive 2002/21/EC (Framework Directive), they shall take


account in particular of the following factors: (a) the technical and economic viability of using or installing


competing facilities, in the light of the rate of market development, taking into account the nature and type of interconnection and access involved;… (c) the initial investment by the facility owner, bearing in


mind the risks involved in making the investment;
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