[image: image3.png]| SONAE com






COMMENTS OF SONAECOM TO THE ERG CONSULTATION DOCUMENT OF JULY 14TH 2003 ON BITSTREAM ACCESS

	1. How do you evaluate the options described or which (other) options should be made available/mandated?


Sonaecom fully agrees with ERG conclusions on the influence of different types of access to PSTN network on competition: open access remains vital either to enter or to compete on the markets of Internet access services.

It is therefore of utmost importance that regulation does not deter, either by act or omission, the new entrants’ ability to shape their requests for access to incumbent networks as appropriate to their own network architecture at each moment in time. OLOs should be able both to:

a) Accommodate bit stream forms of access to market conditions without the need of regulator’s case-by-case prior intervention (which often leads to incumbent first mover advantage); and to

b) Seek for the type of access as appropriate to its network in each part of the geographic market, at any time. 

Each operator should therefore be able to demand for a sum of different types of access (at different levels of the network). Any one-size-fits-all approach even within one single Member State should therefore be rejected. In fact, a variety of points of interconnection should be made available by incumbents from the lowest up to the highest level of the network hierarchy, provided that there is no effective competition on the provision of all and of the parts of such network elements.

To this effect, incumbents should be bound to provide an effectively severed or unbundled price structure for each and all relevant element of the PSTN network including the parts of the ATM component of the PSTN network (see comments under section 2), from the local loop (ULL) up to the IP level point of interconnection. This shall include not only the points of interconnection corresponding to the Options 1 to 4 described in the Consultation Document but also some additional points of interconnection within each level 1 to 4.  

The preference by an NRA for some type of interconnection in particular (as it occurred with ULL and as it appears to be considered in the Consultation Document) may lead to artificial straight-jacket regulation, which in turn is likely to allow the incumbent to put forward bottleneck strategies, as in fact has happened in the Portuguese market. 

It would be more difficult for the incumbent to move on to margin squeeze strategies, should the overall regulation of the different options for access impose a detailed unbundled price structure from the lowest up to the highest level in the network hierarchy. It would be more difficult for incumbents to:

a) Squeeze OLOs’ margin on the latter own ULL-based ADSL wholesale services (see the recent DTAG Article 82 case); and to

b) Squeeze wholesale/retail margin of new entrant OLOs/ISPs.

The view of Sonaecom is therefore that there should not be a single regulated option: all four options described in the Consultation Document plus some additional points of interconnection and/or types of access should be made available by the notified SMP operators. Additionally to SMP open access-based obligation, a non-discrimination-based obligation to grant access should be generally implemented as it elapses from several provisions either of communications legal framework or the general competition rules, which NRA’s are to apply (see Section 2).

The Consultation Document identifies the main technically feasible interconnection points for wholesale broadband products. 

Only Option 3 is available in Portugal. Several bottlenecks result from the fact that only this option, as it is (network elements and respective pricing being excessively bundled), is available:

a) Margin squeeze of retail ADSL service providers;

b) Absence of alternative ULL-based ADSL wholesale offers by new entrants also due to excessive pricing of ULL when compared to the incumbent’s ADSL retail services and retail telephony service; the non-profitability of ULL-based retail offers (ADSL, telephony) also prevents deployment of ULL. 

c) Cable TV operators’ competition pressure, the incumbent’s cable TV operator having been acting in the market as an ally of the PSTN subsidiary enhancing the anti-competitive effects of the long lasting margin squeeze of competing ISPs (together with predatory pricing), which in turn prevents the long run economical sustainability of xDSL business plans.

Effective mandate of fully unbundled bit stream Options 1 to 4 shall contribute to solve competition problems in the Portuguese broadband markets, provided that the minimum requirements described in Section 3 hereunder are effectively accomplished.

Notwithstanding the urgent need for regulatory intervention in fields other than the bit stream itself, Options 1 and 2 of bit stream access must also be made available Portugal (in addition to the existing Option 3), so that ISPs and OLOs are able to:

a) Make usage of existing alternative operators’ networks, hence decreasing external costs and enabling improved economies of scale to the benefit of such operators.

b) Shape the technical features and the time-for-market of their own retail services with some extent of independency from the incumbent;

Further to the each level (option) point of interconnection, additional points of interconnection should be made available within the same level (option) of interconnection, namely within Option 1 to 3 (the issue is not relevant in resale, Option 4 not being therefore relevant for this purpose). 

Option 3 should also comprise access to several points of interconnection meaning that the operator should be able to interconnect both at:

a) A single nation-wide coverage interconnection point (equivalent to the double transit in PSTN) and 

b) Several interconnection points (equivalent to single transit).

The possibility to choose between double and single transit should also be made available where the OLO/ISP does not want to interconnect at level 3, this is, where the OLO/ISP does not want to use the supplier’s BBRAS, but its own. The above-mentioned choice should therefore be made available whenever the OLO/ISP does not require access to the network supplier’s BBRAS, which include Option 2 and or a combination of Option 1 and 2. 

In fact, Option 1 may be regarded as an interconnection at the local level and Option 2 at the single and double transit level.

An explicit mandate of CBR (constant bit rate) offer should be included in all options of the bit stream mandated access in order to consider the provision of leased lines. There is no technical reason that may justify the exclusion of a CBR offer in Portugal, while it is granted in the UK and in France. In fact, not only in Portugal but throughout Europe, notified SMP operators already offer leased lines using xDSL technology, which supports the assertion that there is no incompatibility whatsoever between adequacy of SLAs to leased lines SLAs and the underlying network.

	2. What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer)


As mentioned above in Section 1, access to handover points and unbundled pricing of network elements from the lowest (ULL) up to the highest level of network hierarchy should be mandated. 

It is clear to Sonaecom that both the current ONP regime and the new legal framework empower NRAs to mandate bit stream. In fact, the legal provision according to which SMP operators shall meet all reasonable requests for access, including access points other than the usual termination points is such as to empower NRAs to impose such an obligation, regardless of the non-discrimination principle. This is in fact in accordance with the interpretation of the essential facilities doctrine that inspired the ONP legal framework: a dominant company may be compelled to supply goods or services even where a refusal to supply does not amount to discrimination. Should it not be the case, NRAs would legitimate ever lasting first mover advantages to the benefit of the SMP operator(s). For, in such case the incumbent would not be bound to grant certain type of access but when it had already granted it to any of its services or subsidiaries. There should be no space left open for innovation by new entrants should NRAs accept any such non-discrimination based interpretation of the ONP regime.

The same conclusion goes for the new legal framework. 
Sonaecom also agrees that bit stream and ULL shall be made available as complementary, each OLO/ISP being entitled to either one or another and to a bouquet of a composition of all available types of access throughout the relevant geographic market from the lowest up to the highest level of the network hierarchy. The reasons for such regulatory approach are those described in the Consultation Document. 

One may not but to advocate a very strong regulatory approach consisting on mandating the passing of a reference offer on the SMP designated wholesale provider (see Section 3), which in turn should meet the following requirements:

a) Non-discriminatory use of the incumbent’s economies of scale (e.g. by means of volume discounts, which benefit the incumbent by they very nature),

b) Cover all network elements, 

c) Fully unbundled pricing per each network element (prevent unnecessary tying);

d) Prevent margin squeeze between different wholesale offers (e.g. ULL-based ADSL wholesale offers and incumbent’s ADSL wholesale products (retail minus-type remedies);

e) Prevent margin squeeze between wholesale offers (bit stream) and retail services – price coherence also with retail prices (retail minus-type remedies).
The economic reasons for this regulatory approach are those referred to in Section 1. 
An additional reason for the need of such a strong regulatory approach lies on the experience with systematic refusals of access.
The growing market share of the incumbent in the broadband market, which is clearly not due to a better performance in the retail market, shall be another decisive reason for a strong regulatory approach. Experience says that even when the Regulator uses such type of approach it is very difficult to effectively enforce the NRAs decisions.

	3. In which fields and by which means would you like regulators to take a harmonized approach?


The main fields that must be addressed by NRAs (while mandating the passing of a reference offer), are the following: 
A. Interconnection points to be made available to OLOs/ISPs
Each NRA should launch a public consultation in order to ensure that the number of interconnection points is coherent with the existing (both the incumbent’s and the OLOS’) networks characteristics. The specification of which points of interconnection are to be made available should take into account not only the structure of the network of the notified SMP operator, but also the interconnection points already implemented for other offers. Special regard should be had to this issue since the profitability of retail offers very much depend thereon [applicable to Options 1,2 and 3]. 

There should be made available different levels of interconnection within each Option, namely within Option 1 to 3 (see Section 1). 

The reference offer should provide for a mechanism of constant up-to-dating of the available points of interconnection, as either market or network infrastructures evolve.

B. CBR (constant bit rate) offer
Network broadband access should comprise a CBR offer (see Section 1). 

C. Service level agreements
SLAs should adequate to different residential and non-residential (business) markets. 

SLA on CBR within a bit stream offer should meet the same requirements as appropriate for leased lines’ SLAs (see Section 1). 

D. Price structure
Please refer to 5th paragraph subparagraphs a) to e) of Section 2.

E. Customer technical services
The notified operator should not have the monopoly over the rights of installation of equipment at the end user premises (splitter and other customer infrastructure-related services and/or works): OLOs should have the right to chose between the notified operator services and a third party supplier (outsourcer) of same services.. 

F. Service specification
NRAs should effectively enforce the mandate of notified SMP operators to satisfy all reasonable requests for access in what concerns OLOs’ ability to set the features own retail services to the extent technically possible within each level of interconnection, such as: overbooking rates, transmission capacity and speed, IP management features (e.g. fixed IP), etc.
G. Migration features
It must be ensured a transparent process for service migration (service upgrades and downgrades] without requiring to trigger a new provisioning process (which should entail a lower activation cost) [applicable to all options].
	4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bit stream access?



- Preliminary comments -

The Portuguese incumbent is dominant in the retail broadband Internet access services market, whether cable broadband and ADSL are considered separate markets or included within the same product market. When speaking about dominance, one refers to 70% market shares. Further, the incumbent holds the only two nation-wide local access networks: the PSTN network and the far biggest cable network in the whole territory. More: the Portuguese State sold the incumbent the property of the PSTN network without imposing any conditions such as cable divestment or open access over the cable network. It is therefore difficult to find effective liberalisation of electronic communications markets in Portugal, at least as far as the residential markets are considered. The cable and copper joint property situation in Portugal is therefore unique. 
It is Sonaecom’s understanding that anything short of eliminating the joint ownership of cable and copper networks as it is today will pave the way to the aggravation of the competitive conditions existing in Portugal and serve PT Group’s best interests. Sonaecom strongly believes that the lack of competition prevailing in the Portuguese market can only be efficiently tackled through the elimination of this joint ownership, either by means of the sale of cable activities or by means of a “partial joint ownership” preceded by a demerger of the cable company from the incumbent company with the resulting capital share being attributed to PT’s shareholders as direct shareholding: the diversified nature of PT’s shareholder base would ensure a separation of interests in the management of both networks and stimulate competition.  This could be maximized even further if new partners were to enter the shareholder structure of the new company.

The Commission upheld view that «an optimal result would be achieved only by a full-scale divestiture, in cases where the dominant Telecommunications Operator also has a determining ownership interest in the cable-TV infrastructure»
. The Commission further states in its Communication on joint property of cable and copper networks that “joint ownership acts as a severe deterrent to the emergence of new and innovative services and to potential new entrants into the market, and could undermine the effective implementation of full liberalisation by 1 January 1998.(…)”. The sharp conclusions of such an assessment (see § 67 of said Communication) are:

 “Article 86 applies to individual undertakings, which hold a dominant position. In this sector it should be applied a fortiori to an undertaking, which is the owner of both, a telecommunications and a cable network, in particular when it is dominant on both markets. Where companies enjoy a dominant position on two markets, they must take particular care not to allow their conduct to impair genuine undistorted competition. In particular, that dominance cannot be leveraged into neighboring markets, impede the emergence of new services or strengthen their dominance through acquisitions or co-operative ventures either horizontally or vertically (…) In certain circumstances it might be that the only means which would allow the creation of a competitive environment consist in the divestment of the cable television network by the telecommunications operator. Other solutions may also be explored depending on the precise circumstances of the case (…)”

In light of the above, to mandate open access obligations on cable operators should be a second best for the Portuguese market; still, a possible one.

- Bit stream in cable networks -
According to the new regulatory framework, once an operator is designated as having SMP within a specific relevant market, NRAs may impose remedies on such operator, as appropriate to ensure effective competition in such market, provided such remedies are proportionate and justified in the light of the objectives laid down in the Framework Directive
.

Sonaecom agrees that in order to ensure the development of effective competition in the broadband Internet access market on a long-term sustainable basis, having in mind that this market in its early stages of development, it is of utmost importance not to repeat the mistakes of the past that were made with voice services (direct and indirect) and which have taken a serious toll on European competitiveness. 

While considering the wholesale broadband access
 market a candidate market for regulation and given the fact that retail cable and ADSL broadband services compete with each other and that it is technically feasible to provide cable broadband services using cable wholesale products, one shall be forced to conclude that both PSTN (copper) and cable networks are candidate to regulation in the form of third party mandated access under the Access Directive, in particular in the form of bit stream access.

It is worth establishing a parallel between the existing forms of PSTN-based bit stream offers and their equivalent in the cable networks. A diagram of a typical cable network is hereunder provided (figure 1).
Figure 1 – Diagram of standard configuration of cable networks
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The key components of a cable network as per diagram in figure 1, which are most relevant for the comparison between XDSL bit stream and cable bit stream offers can be descried as follows:
· Optical Node - Contains equipment that converts and transfers signals from fiber optic lines to coaxial cables (and vice-versa);
· City Hub - Is the first level where the CMTS (Cable Modem Termination System) is installed (usually, the city hub may also include management and billing systems, routers and servers). 

· CMTS (Cable Modem Termination System) - is placed at the ending point of the connection at which other end the cable modem is located, constituting a shared Ethernet connection. The CMTS modulates and demodulates data coming from and going to the cable modems via DOCSIS protocol. It may be used for AAA functions (Administration, Authorization, and Authentication);

· DOCSIS – Data Over Cable Service Interface Specification is the dominant cable industry standard that governs the way data is transferred over cable networks. The existing version has direct impact over the services that can be offered through the network (only DOCSIS 1.1 enables the provision of voice services);

· Regional Headend - Basically, it is a larger city hub. It is where TV broadcast equipment is usually located at, where it is used (alternatively, TV broadcast equipment is located at city hubs). Regional Headends may also contain access concentrator
 and, if applicable, the voice equipment (switch and voice gateway).

The above description allows the following comparison with the four options for bit stream access over cable:

Figure 2 – Bit stream options over a standard cable network
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The xDSL bit stream Options 1 and 2 are characterised by:

· BAS Ownership belongs to ISP/OLO;

· Option 1 demands a greater network than option 2, since it goes “deeper” into the PSTN access network

The city hub (where the CMTS is installed) is the equivalent to the BAS. The ISP/OLO would install its own CMTS within the city hub so that it may achieve the same ability to define the fesatures of its retail services as it occurs in Options 1 and 2 of xDSL-based bit stream.

The Regional Headend aggregates several city hubs. The collection of traffic by the ISP/OLO at the Regional Headend level is similar to xDSL Option 2. The collection of traffic at each city hub level is more like a local connection, at a lowers level of network hierarchy more Option 1-like. 

The main difference between Option 3 and Options 1 and 2 of cable bit stream access is, apart from the minor demand for infrastructure investment by OLOs/ISPs in Option 3, the fact that the cable operator would share its CMTS with the applicants for bit stream access. Again, the ISP/OLO would have two options: connect to the city hub or, where available, at the Regional Headend.

Finally, Option 4 would consist just as well in the resale of the service. 
Again, the specific conditions of interconnection with cable networks shall vary from country to country and shall comprise the possibility to interconnect at the different technical available levels of interconnection. Implementation of a cable bit stream should require the fulfilment of specific requirements:

A. Free choice of provider –subscriber shall be free to choose the ISP of its own choice;
B. Co-location conditions: in a scenario where the CMTS is installed by the ISP/OLO, it must be ensured the right to install the necessary equipment within the city hub/ Regional Headend under co-location regulatory framework;
C. Multiple providers per household – it shall be possible that a household is served by different service providers of Internet access, TV, telephony;
D. Several pipes-to-the-home principle – where households are served by different access networks, service providers shall be free to opt by each available platform to provide services, which in turn shall be standardized;
E. Quality of Service – local access networks shall provide different levels of QoS as appropriate to different types of retail products, such as residential versus business;
F. Security of network usage – there should be granted protection against interference by service providers and end users;
G. User content security – the access network shall not alter neither the links nor the user information (contained in packets and in packet headers exchanges) from the end user premises through the service provider connection, safe as otherwise specified by protocol standards and standards of operation of internet gateways and routers. 

H. Address management – addresses used by the service (e.g. IP addresses) shall be managed by the service provider and not by the network provider;
I. Subscriber management – the service provider shall be able to manage its service between its point of connection and the relevant point of connection of the customer to the network, id est the premises’ equipment (e.g. an ISP shall be able to manage the delivery of its service over the access network right to the cable modem and be able to troubleshoot the Ethernet interface);
J. Technical assistance – service providers shall be able to choose between the cable operator’s technical assistance services and third parties’ services or even to use their own subscriber technical assistance services. 

	5. Are there any other aspects / further comments concerning bit stream access that you would like to raise?


Sonaecom would only underline the need for fast regulatory intervention, as Portuguese operators struggle hard against very strong constraints. The implementation of the new framework should speed up in order to enable regulators to mandate bit stream offers.

� See § 27 of the “Communication concerning the review under competition rules of the joint ownership of telecommunications and cable TV networks by a single operator and the abolition of restrictions on the provision of cable TV capacity over telecommunications networks”, of 7th March 1998, referring the conclusions of a Arthur D. Little’s report.  


� 	Directive 2002/21/EC of the European Parliament of and the Council of 7th March 2002.


� 	The relevant candidate market is the wholesale broadband access, as defined in the “Commission Recommendation of 11 February 2003 on relevant product and service markets within the electronic communications sector susceptible to ex ante regulation in accordance with  Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory framework for electronic communication networks and services”.


� 	An access concentrator is like a broadband access server, that is, it receives a group of connections (concentrator), and interprets the received data (de-encapsulation), so that, on the next step, it’s capable to decide where to send it or what to do with it. It may, or may not exist, depending on the solution to be used (it is relevant for bit stream access through a tunnelling solution but it is irrelevant in a policy based routing solution. 
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