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PT Comunicações comments on Bitstream Access – ERG Consultation Document, 14 July 2003

1. How do you evaluate the options described or which (other) options should be made available/mandated?

Bitstream is a service that needs to be clearly defined by the Commission or by the National Regulatory Authorities (NRA).

On the Recommendation on Relevant Markets the Commission considered that bitstream is a service that depends in part on the PSTN and may include other networks such as the ATM network.

Additionally, in the 8th Implementation Report the Commission states that whenever the incumbent is not offering bitstream access at the DSLAM or the ATM level, the NRA may force the incumbent to supply bitstream access and not just a resale product.

It was in fact the Commission that first established a border line between bitstream as a service and a resale product.

In Portugal, PT Comunicações took the initiative (some 3 years ago) to launch an ADSL wholesale offer, corresponding to option 3. This offer has evolved since then and now it confers to the OLO/ISP the possibility of offering differentiated retail products to their clients.

The Commission took the view that PT Comunicações’ ADSL offer could not be seen as a proper bitstream access, as it does not give access either to the DSLAM or to the ATM layer. In doing that, the Commission has given a clear indication of considering option 1 & 2 as bitstream and option 3 as a resale product.

In our view, option 3 should not be considered under the bitstream service definition, without an economic and technical evaluation of the Broadband Market at the national level.

We tend to consider both option 3 and option 4 as a resale product (option 3 allowing however a significant level of differentiation by the OLO/ISP, at the retail level).

2. What do you think of the regulatory approach advocated in the document?

According to what we have stated regarding the previous question, bitstream (options 1 & 2) should be made available if requested by OLO/ISP on a non-discriminatory basis.

We are of the opinion that it would not be proportionated to mandate bitstream whenever the OLO/ISP show limited interest on a bitstream service and feel that other offers (including resale products) are sufficient.

The evaluation of the wholesale broadband market should take into account the different solutions provided by the incumbents: LLU, leased lines, resale offers and specific technical solutions.

It is also important to bear in mind that OLO/ISP have access to different solutions, allowing them to compete in the broadband market. These solutions have a strong impact in the incumbent, as they imply more investment and more resources.

Before taking any regulatory actions or imposing any remedies concerning bitstream provision, the NRAs should assess the national needs, the different network architectures and the local market conditions.

3. In which fields and by which means would you like regulators to take a harmonized approach?

In the first place, we deem it very important that an harmonized definition of bitstream is achieved. As a matter of fact, we do not think it is acceptable to live with a very general definition/concept that creates regulatory uncertainty.

As a second step, NRAs should evaluate the situation of the national broadband market and the specific network architectures and solutions, before coming to any regulatory harmonized approach.

In our view, it should not be forgotten that the regulation of the broadband market should be kept at a minimum. Otherwise, incumbent operators will not feel comfortable to invest in advanced technological solutions.

4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?

In the current regulatory situation, cable operators should not be requested to offer bitstream access.

Bitstream is related with PSTN and corresponds to a technical solution that splits voice frequencies from higher bitrates.

Cable operators may act as triple players. However, to offer bitstream, a cable operator needs to build a technical solution more complex that the one adopted in the PSTN and it would not be proportionate to force them to do this kind of investment. Regulators should take into account the specific national situation of cable networks, as well as the investments required to implement particular bitstream solutions.

In terms of broadband internet access, cable operators are addressing an emergent (and specific) market that should be stimulated and not submitted to regulatory constraints.

5. Are there any other aspects / further comments concerning bitstream access that you would like to raise?
The outcome of this consultation should lead to a clear understanding of what is in fact bitstream.

NRAs should in the first place assess the broadband wholesale market according to competition rules. Only after this assessment will the NRAs be in a position to evaluate the need to mandate bitstream services and to define under what conditions.

