Polkomtel S.A. position with regard to the July 14th 2003 ERG Consultation Document on Bitstream Access 

I. INTRODUCTION

Polkomtel S.A. has gladly welcomed this recent ERG initiative concerning development of bitstream access regulation assumptions.

In Polkomtel S.A. opinion development of information society, which involves, among other measures, proliferation of broadband Internet access for both business and individual users (consumers) is of a great importance for the Polish economy.

Such access, at the existing level of competition on the broadband Internet access wholesale market and with the existing telecommunication infrastructure topology, may be provided only by a player well settled in the fixed network - the incumbent, Telekomunikacja Polską S.A. (hereinafter: „TP S.A.” or “incumbent”),

However, prior to answering questions of the ERG document, it is necessary to review the scope of the broadband Internet access issue in Poland, including business and technology aspects thereof.

BUSINESS ASPECTS

The key players of the broadband Internet access market include the following:

· TP S.A. Group, which assumes significant growth of Neostrada (a DSL trade name) customer base – as much as up to 550,000 by end of 2005 –fixed access

· GTS (ex Internet Partners)-fixed access

· Netia Group with TDC Internet Polska-fixed access

· CrowleyDataPoland-radio access (LMDS)

· ProFuturo- radio access (LMDS)

Telekomunikacja Polska SA plans assume acquisition of ca. 200,000 Neostrada (DSL) customers by end of 2003, and 500,000– 550,000 customers by end of 2005.  Once implemented, the plans will mean that TP SA, which has slightly slept off development of the broadband access market, is becoming its unquestionable leader with market share estimated in the 60% range. This means yet another telecommunication market dominated by the incumbent.
Already now TP S.A. clearly uses its monopoly position, dictating very high monthly subscription for the Neostrada service, i.e. PLN 185.98 (PLN 199 incl. VAT)/month, i.e. even twice as much as offered in the EU. This even more than other broadband ISP charge, e.g. Aster City (PLN 111,21/119 incl. VAT) for better service (e.g. fixed IP address) (1 euro=4,2 PLN). 

TECHNOLOGY ASPECTS

As of now only TP S.A. operates a complete system enabling country-wide 
xDSL provision. DSLAM concentration modules are deployed at most of subscriber exchanges. The backbone network is based on a dozen ATM/IP nodes deployed in Poland's major cities. The network structure enables interconnection with other operators at both local and national level.

In each network layer (access, ATM backbone, and IP) the TP S.A. network's nodes provide a configuration that enables meeting basic requirements of bitstream access provision (VC virtual channels and virtual paths configuration on the DSLAM modules and ATM network equipment level, configuration of border router parameters of the managed IP network). 

II. BROADBAND INTERNET ACCESS OPTIONS

The proposed bitstream access implementation options allow considering both each market's specifics (maturity and competition level) and future evolution of the service. The four implementation options (grades) model maps well the TP S.A. network resources' hierarchy and enables flexible adjustment of solution architecture (variant) depending on operator's technical capabilities, or another, for instance location-specific, conditions. Such approach also offers a possibility to differentiate access service levels independently from TP SA., and the lower hierarchy of resources made available, the larger scope of service level differentiation options.

From the bitstream access development perspective the best (considering the TP S.A. infrastructure) seems the implementation variant in line with the options 3 and 4 discussed in the ERG document. In these options access cost for a bitstream access-demanding customer are relatively the lowest, and at the same time relatively large customer base might be acquired. However a substantial constraint in these variants is the TP S.A. network's architecture and its backbone segment's technical capabilities (ATM network and managed backbone IP network). Because of that in a longer run implementation options 3 and 4 should be gradually extended with systems implemented after options 1 and 2 that enable service levels differentiation and independence of the TP S.A. network resources, although require the most of access demanding operator's network resources.

An important issue is also an appropriate regulation of the rules, as well as the opportunity itself, of selecting operator backbone segment technology – ATM based state of the art solutions may evolve in the future towards All - IP type solutions of another resources hierarchy model (which may substantially affect characteristic of the bitstream access implementation option 2). 

In terms of QoS assurance it seems that any request with regard to availability of the TP S.A. access (or, as in options 2., 3. and 4., access and backbone) segment infrastructure should follow from assessment of the network's actual technical capabilities. It is particularly important in options 2. and 3., whereby TP S.A. may potentially have the strongest impact on technical specification of an access service offering (hence it may substantially reduce capacity to provide the service). In addition, initial assessment of technical interconnection capabilities in a given network layer should precede selection of implementation option for each location in order to determine an appropriate installation mode (physical colocation, remote colocation, etc.).

Considering contemporary access networks' provision from the bitstream access type service perspective, the service's "transparency" with respect to implementation technology should be underlined. An important issue may be use of cable TV wiring potential as an alternative broadband access mode. With such approach to option 1. (xDSL access) the DSLAM notion should be substituted with a broader term of concentration module. In other network segments access via TV cable grid shall result in no modification.

III. PROPOSED REGULATORY APPROACH TO BROADBAND INTERNET ACCESS

In Polkomtel S.A. opinion any broadband Internet access regulation should be adjusted to each national market's conditions. With its telecommunication resources TP S.A., has dominated competition growth on the ISP market. The TP S.A. capital group includes, besides a mobile telephony operator (Centertel Sp. z o.o.), also a company on TP S.A. webpages advertised as the leading Polish ISP (TP Internet Sp. z o.o.), which, in turn, solely controls one of Poland's largest horizontal portal, Wirtualna Polska. 

Another evidence of TP S.A.'s dominance on Internet access market are the antitrust proceeding initiated in June 2002 against TP S.A. by Chairman of the Competition and Consumer Protection Authority (hereinafter: „UOKiK”) because of TP S.A.'s evasion of interconnection agreements with telecom operators entitled to provide Internet access. These ex offico instituted proceedings are aimed at ascertaining whether TP S.A. practices have restricted competition on the dialup Internet access market. TP S.A. actions preclude settlement of accounts between an ISP and TP S.A. No ISP benefits from the traffic in the TP S.A. network its Internet access number generates. Some applications for interconnection were filed with TP S.A. by ISPs already in 1995. The proceeding has not been closed yest.

The above evidences, however, TP S.A.'s actions aimed at restricting other operators' capacity to offer dialup Internet access. Similar anti-competitive actions may also be undertaken as demand for broadband access will grow and operators will enter the market intending use the TP S.A. access network to offer broadband Internet access to TP S.A. customers. That's why in Polkomtel S.A. opinion Chairman of the Telecommunication and Post Regulation Authority (hereinafter: „URTiP”), in co-operation with UOKiK Chairman, should periodically assess competitiveness of the Polish broadband access market, and, having considered the TP S.A. network's topology and growth, so regulate the market, as to enable its other players' competition with the incumbent. 

The above postulate has been fulfilled by an amendment to the telecommunication law to the effect (since October 1, 2003) of enabling URTiP Chairman's regulation of the broadband Internet access market within the framework of subscriber local loop liberalisation. Pursuant to the amendment, any operator that is obliged to ensure access to subscriber local loop and provides a broadband data transfer service to its subscribers must ensure other interconnected operators' ability to provide such services on terms and conditions not worse than those applied by the operator in its own business. Pursuant to provisions of the telecommunication law, only an operator with significant market power in providing voice telephony services in a public fixed telephony network shall be obliged to ensure local loop access. For the time being the only such operator in Poland is TP S.A. Therefore the amended provisions regulating release of access to the TP S.A. owned local loop regulate also access to the TP SA broadband network, to which XDSL facilities of an operator demanding to provide broadband Internet access shall be connected directly or through another broadband network. The amendment also imposes on TP S.A. the duty to develop a reference offer, that determines framework terms and conditions of agreements on broadband Internet access (similar to the duty to develop a reference offer concerning access to local loop implemented by cable pair with colocation, access to relevant information systems and cable connections). Scopes of the framework offers in the aforementioned cases shall be determined by a regulation of Minister of Infrastructure, which is currently developed with participation of the telecom operators community. Another regulation tool meant to support URTiP Chairman in fostering competition in the broadband access market and provided for in the telecommunication law amendment is limitation of TP S.A.'s ability to deny access to its infrastructure to other broadband Internet access provision intending operators. This mean that such denial may be based only on lack of technical capabilities or necessity of retention of the telecommunication network's integrity. That's why URTiP Chairman should attentively monitor TP S.A. practices of access' to its network denial and intervene if substantiated. It should be also added that the amendment provides also that any operator, to which TP S.A. has refused access within a timescale laid down in the framework offer, may file with URTiP Chairman a petition for decision to ensure access to TP S.A. infrastructure in order to provide a broadband Internet access service. 

Despite the aforementioned regulations and the work in progress on executory ordinances concerning aspects of TP SA's co-operation with other operators to the extent of TP S.A.'s local loop access unbundling, there are additional constraints of the access service development in Poland related to lacking costing regulation. 

The fact should be underlined that the 1997 telecom sector regulation shall be fully implemented in Poland as late as from October 1, 2003 on, which in itself is quite a delay as compared to the member states. Still the telecommunication law amendment, as referred to above, includes certain regulations that seem to meet the market's needs of broadband Internet access growth. That's why in Polkomtel S.A. opinion the regulations incorporated in the telecommunication law amendment should be used to facilitate commencement of joint consultations of the telecom community and the regulator in order to develop the process of broadband Internet access growth, in order to accelerate the society's informatisation and to narrow the gap between availabilities of Internet resources in Poland and EU countries. 

Therefore Polkomtel S.A. supports to the ERG proposals concerning adjustment of broadband access market regulation to country-specific conditions. Summing up, while defining points of access the URTiP should take into account the following considerations: 

1).
Actual competition on the broadband Internet access market;

2).
Topology and growth opportunities of the incumbent's access infrastructure;

3).
Topology and growth opportunities of other market players' access infrastructures;

4).
Business and individual customers' demand for broadband Internet access services; 

5).
The incumbent's practices of restricting access to its infrastructure;

6).
Interconnect settlement rates and fees applied by the incumbent and assessment mode thereof;

7).
Retail prices of incumbent's broadband Internet access services (to exclude „price squeeze” cases),
8).
Growth of the broadband Internet access market.

Broadband Internet access market regulation rules 

1).
Rule of non-discrimination

Non-discrimination is the prime rule of interconnection. Polkomtel S.A., as an operator of significant market power in mobile services, is aware how crucial and difficult is to develop an interconnection offer that would, on one hand ensure that no party is discriminated, on the other, not to force Polkomtel S.A. to assume the whole business risk of the interconnection demanding operators. Non-discrimination, according to EU regulations (both, Directive 97/33/EC and - not yet in force in Poland - Directive 2002/19/EC), does not mean applying identical interconnect terms and conditions to any and all operators. It is, instead, offering comparable (similar) interconnect terms and conditions to comparable operators providing comparable service under comparable operating conditions.

Since, as has been already noted, competition in the broadband ISP market is slight at best and competition law mechanisms alone are rather insufficient in regard to this market, URTiP Chairman, while regulating the access with the telecom law amendment should first of all pursue imposing the non-discrimination duty on the incumbent operator. URTiP Chairman should with particular care inspect TP S.A.'s observance of the non-discrimination rule in interconnect relations with other operators providing broadband ISP services to TP S.A. customers. This means ensuring TP S.A.'s applying similar interconnect rules to similar operators under similar conditions. Crucial for fostering competition in the broadband Internet service providers market is also ban on such TP S.A.'s actions that would restrict feasibility of differentiating services offered by interconnected operators. Because the objective is, as the ERG document underlined, of bit stream access proliferation to enable operators' differentiation of broadband access services depending on customer needs. An important factor of the market's development is TP S.A.'s assurance of sufficiently high quality of the offered access to its infrastructure. That would require TP S.A. network 's adjustment to resources of interconnected operators, which, following technology advancements and - first of all - in order to satisfy their customers' demand for faster and state of the art services, might also operate equipment not interconnected with TP S.A. network. 

Polkomtel S.A. believes that URTiP should, the way same as in the RIO offer development case, together with the telecom community undertake social consultations to the extent of working out a framework agreement stipulating interconnect rules with respect to broadband Internet access based on the indiscrimination rule, i.e. on transparent and objective criteria.

In Polkomtel S.A. opinion there are grounds for a regulatory approach, in which bitstream access shall be treated as an element that associates the process of subscriber local loop unbundling. A national regulator shall have resources enabling the incumbent operator's obligation to release local loop and to ensure bitstream access of so required by another operator or service provider. The aforementioned regulation scheme has been ensured in Poland by the amended telecommunication law, provisions of which should be now implemented in real life. Such solution seems to be widely approved of in EU regulations - it is admitted pursuant to Regulation (EC) No 2887/2000 of the European Parliament and of the Council on unbundled access to the local loop, as well as is provided for in Commission Recommendation 2000/417/EC, for instance. It is rightly observed in the latter document that an incumbent operator may offer broadband access services, at the same time restricting access to the bits stream of other entities that would provide services competitive to the incumbent's comparable services.

2).
Rule of broadband Internet access service pricing

DSL services' development has accelerated the process of IP network migration as close to access network as possible resulting in growing share of switched layer bypassing Internet traffic. Internet dialup traffic instead of passing through a number of switched exchanges is routed like IP traffic through ATM backbone to IP network. This gives rise to a problem of the location, where incumbent operator network should be connected to independent operator network to enable service provision to subscribers. This problem is solved with fast development of DSL services and thereto related need to regulate backhaul between MDF (Main Distribution Frame) and independent operator network (ATM or IP), so called „middle mile”.

Reasons for poor development of the local loop (besides the legislative gaps discussed above) include, among others, the following:

· decreasing interconnect rates in the incumbent operator network and decreasing margins on voice calls;

· gradual release of local calls subject to subscriber's discretion of call-by-call and pre-selection based choice of another operator;
· necessary outlays incurred by the incumbent's competitors for backhaul provision from MDF to backbone network;
· growing popularity of unmeasured dialup access (against flat subscription fee) and resulting development of flat rate interconnect access call origination, as well as capacity based interconnect fee.
The subscriber local loop variant, in which a competitor shall ensure own backhaul, is, of course, difficult in practical implementation first of all because of the large capital expenditures that the incumbent's competitor would have to incur for such connection. Local loop attractiveness significantly improves when the incumbent is obliged to ensure backhaul on an on-cost basis. Instead of large expenditures to provide backhaul for each MDF, an entity interested in DSL service provision to subscribers shall pay much less for backhaul lease. Such solution has already been implemented in the UK, where Oftel (under a mid-2002 decision) has obliged BT to provide backhaul from local exchange level to inter-exchange links and backhaul links along backbone networks, of up to 2 Mbits/s throughput, at cost.

Another solution of broadband ISP market regulation is to regulate the service's price, at which the incumbent provides wholesale DSL services to service providers. One of applicable solutions is „retail (price) minus (saved costs)”- based pricing. It may turn out practical if to consider the fact that the current prices of incumbent provided DSLs are currently priced at cost level.
IV. SUMMARY

In Polkomtel S.A. opinion the broadband Internet access markets should be regulated on the national level. Different levels of competition on broadband ISP markets resulting from a variety of reasons, and in particular those attributed to the fixed network incumbent operator, shall differently affect the scope and manner of applying regulatory mechanisms adequate to the broadband ISP market's players demands. Where practical, exchange of experience between regulators is recommended in order to eliminate regulations of adverse effect on the market. The broadband Internet access implementation options proposed in the ERG document are flexible enough to be applicable to nearly every condition of broadband Internet access growth. 

In Polkomtel S.A. opinion very important is also the issue of regulatory resources that would ensure, in the event of incumbent operator's evading co-operation, applying mechanisms that impose certain obligations aimed at fostering competition in the broadband ISP market. Because only effective competition shall enable and speed up formation of information societies in Europe. 
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