ONO response to the ERG Consultation Document, July 14th 2003: Bitstream Access

Introduction

ONO is one of the leading broadband communications companies in Spain. We offer direct access telecommunications, cable television and high speed Internet access to residential and business customers in four large geographical clusters around Spain where we have a potential market of over four and a half million homes in exclusive franchises. We have invested over 1.5 billion euros in creating a high capacity, digital ready, fibre-rich network, which extends deep into our franchise areas and is linked by our own national backbone network. The extent of this national network also allows us to offer advanced value-added data services and applications to the business sector throughout Spain.

Since the start of the ONO story, in 1998, we have been backed by the same group of strong international and national shareholders: Bank of America, Caise de dépôt et placement du Québec, GE Capital, Grupo Ferrovial, Grupo Multitel, Santander Central Hispano and VAL Telecomunicaciones, who have invested over 940 million euros in our business.

ONO is pleased to comment on the European Regulator Group Consultation Document on Bitstream Access. 

Questions for consultation

1.- How do you evaluate the options described or which (other) options should be made available/mandated)?

As recognised by the new regulatory framework competing network infrastructures are essential for achieving sustainable competition in networks and services in the long term. When there is effective competition, the new framework requires ex-ante regulatory obligations to be lifted, but, in the meantime, it permits new entrants to access the infrastructure deployed by the incumbents. 

Nevertheless, and as stated in different European documents (i.e. the explanatory memorandum on the Commission Recommendation on Relevant Product and Service Markets), granting third parties access to these facilities has to be done in a way that levels the playing field but does not remove incentives for new infrastructure investment.  

Although bitstream access is a wholesale product that will be useful in order to speed up the process of promoting a competitive broadband market within the European Union, its regulation has to take into account the principle mentioned above and therefore promote investment in alternative infrastructure. This last goal can be reached both by: 

· avoiding options as the ones described in the consultation paper which consist in the mere resale of ADSL services

· regulating bitstream access in a way that does not prevent infrastructure investment by alternative operators, such as cable operators. 

2.- What do you think of the regulatory approach advocated in the document?

The ERG concludes that there is a clear role for direct intervention by national authorities concerning bitstream access, bearing in mind that there are differences in the different countries. With regards to price regulation, the consultation paper reflects the fact that it is important that the NRA ensures a consistent price structure of all regulated access products.

ONO would like to stress the point that wholesale prices impact the definition of similar services offered via other technologies such as cable and disincentive the existence of alternative networks since the recovery of the investment becomes more complicated. Therefore, wholesale prices should be cost oriented and promote fair and sustainable competition.  

3.- In which fields and by which means would you like regulators to take a harmonized approach?

As stated in the consultation paper, given the differences in network architectures and market conditions, a “one-size-fits-all” regulatory approach does not seem to be appropriate.  The principles to conduct market definition, according to the directives in force should be consistent but, due to the different situations in each member State, the specific conditions that regulate bit-stream access must take into account the particular situations in each country. 

4.- Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?

Bit-stream access is defined in different documents as a wholesale product that consists of the provision of transmission capacity in such a way as to allow new entrants to offer their own, value-added services to their clients. It depends on the PSTN and may include other networks such as the ATM network. 

The fact that bit-stream access refers to PSTN is also recognised in the Commission Recommendation on Relevant Product and Service Markets within the electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC.

The Recommendation states that “to address an end user market intermediate between the higher speed service described above and dial-up Internet access requires the use of facilities such as DSL (or equivalent) service or a coaxial cable or satellite capable of passing data in both directions and at rates that are appropriate for the service demanded …

… Consequently the only reasonable widespread means of supplying the end user market is over the local access network loops of the PSTN, which have been enhanced to provide broadband access services. 

At the wholesale level, broadband access services include what is traditionally referred to as a bit-stream services. For now, the wholesale broadband access market is limited to bit-stream services but defining the market in this way allows NRAs to take account of alternative infrastructures when and if they offer facilities equivalent to bit-stream services.”

According to the Framework Directive and the Access and Interconnection Directive the imposition of any obligation requires a market analysis. If effective competition is not granted in such market, the NRA will identify undertakings with significant market power and impose specific remedies, which must be appropriate and proportionate.

Requesting a cable operator to offer bit-stream access does not comply either with the Directives or with the Commission Recommendation. Cable operators provide high speed Internet access via the coaxial cable and using cable modem. This implies that the technical infrastructure it has to deploy to provided retail Internet access is completely different to ADSL requirements. The obligation to offer a wholesale bit-stream access offer is an access obligation that is not within the powers of a cable operator to provide and which cannot be required. Moreover, the obligation to offer bit-stream access would prevent this kind of telecommunications operators from benefiting of the economies of scope and synergies provided by the cable network and disincentives investment in alternative networks. 

Therefore, the question should not be whether cable operators should be requested to offer bit-stream access but if cable operators should be requested to offer a wholesale broadband access service. In answering this question, the new regulatory framework must be taken into account. 

NRAs must conduct the analysis of the wholesale broadband access market. In doing so, it will also analyse whether alternative infrastructures such as coaxial cable offer facilities equivalent to bit-stream services. In doing so, the NRA will apply the  demand and supply substitutability of the product.

Supply side substitution requires that parties who could potentially enter the market can be reasonable expected to do so in the face of a small but significant not transitory price increase, that is, at minimal cost and in a relatively short period of time (within 12 months). The current deployment of cable networks does not permit such a rapid entry. 

On the demand side substitution test, it must be recalled that there are technical differences between a wholesale bit-stream access services and a cable wholesale offer. These differences may affect user demand and his willingness to switch suppliers (ISPs)

Only if it could be concluded that cable operators offer facilities equivalent to bit-stream services cable networks could be included in the wholesale broadband access market. This does not seem to be the current situation across Europe. But even in the case this conclusion could be reached, this does not mean that cable operators must be obliged to offer a wholesale broadband access product as they cannot be considered as having significant market power in most of the member States. 
5.- Are there any other aspects/further comments concerning bitstream access that you would like to raise?

No further considerations are to be raised.
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