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ONITELECOM COMMENTS
TO THE ERG PUBLIC CONSULTATION ON
BITSTREAM ACCESS
I – General remarks
Taking into account the very poor level of development of unbundling local loop in the European Union and the intrinsic limitations of the model of simple resale of incumbent’s DSL lines, the availability of regulated bitstream access offers may constitute an important means to increase competition in the retail DSL services market.

Being ONITELECOM a telecommunications public network operator and service provider intending to reinforce its position in the Portuguese electronic communications market, the following contribution takes into account, in particular, the difficulties and the specific historical and regulatory environment in its home market.

In this context we would like to elaborate on the information presented in the table of the ERG consultation document regarding Portugal, where the available option (option 3) is based on four different ATM bit rate upstream/downstream combinations for the PVC between the BB-RAS and the client and is associated with different overbooking factors inside the incumbent ATM transport network; there is no offer for guaranteed bandwidth services.
Having also in consideration that, in the new electronic communications regulatory framework, NRAs must develop specific market analysis, namely concerning the ones listed in the Commission Recommendation on relevant product and services, and in particular the wholesale broadband access market, the present ERG public consultation can contribute in a very relevant way to a more harmonized approach in this matter at an European level. It is therefore very much welcome.
In fact, an active role of the NRAs on the regulation of appropriate offers of bitstream access is essential to overcome situations of poor competition in ADSL services as a consequence of successive delays in LLU process and/or the implementation of particularly disadvantageous wholesale offers either in technical terms (based on options 3 and 4) or in economical terms (margin squeezes in respect to retail offers).
II –SPECIFIC CONTRIBUTION
1)
How do you evaluate the options described or which (other) options should be made available/mandated?
Basically the consultation document describes all the possible options for bitstream access. As explained in that document, the possibility for new entrants to differentiate their services depends largely on the traffic handover point. According to the objectives expressed in eEurope 2005 plan, where the promotion of competition in the broadband market is a major key factor, ONITELECOM considers that it should be ensured the availability of options enabling the fulfilment of those objectives.

In this context, we think that the mandatory provision of options 1 and 2 should be required by the NRAs, because it is on the basis of them that new entrants have conditions to develop and present to the market innovative services in the broadband Internet access market as they are the only ones allowing the OLO to control services related devices, in particular BB-RAS.
In fact, the other two options (3 and 4) just allow the new entrant to resale a product in commercial conditions very similar to the ones provided by the incumbent to its own retail clients and do not ensure an acceptable level of control of technical parameters and QoS and a minimum independence of the OLOs in the design and implementation of their commercial offers. Furthermore option 4 does not fit in our own business model (this solution is only applicable to ISPs with no backbone infrastructure).
In conclusion ONITELECOM strongly supports the mandatory availability of options 1 and 2, considering however that option 2 is the one that, in the present time, best serves the interest of the market, once option 1 does not avoid the problems of having to co-locate equipment in the exchanges of the incumbents, what has been the source of much of problems in the unbundling process.

2)
What do you think of the regulatory approach advocated in the document?
As expressed by the European Commission and referred in the consultation document, there is already a sound legal basis for Member States to enforce incumbents, to offer bitstream access, in particular through:
· The application of the ONP framework:

· Respect of the non-discrimination principle;
· Obligation for SMP operators to meet all reasonable requests for access to their network (Directive 90/387/EEC and Interconnection Directive 97/33/EC), 
· Consideration of bitstream access as a form of special network access regulated by article 16(7) of the Voice Telephony Directive 98/10/EC.
· The application of the new regulatory framework on electronic communications, namely in the context of market analysis to be carried out by National Regulatory Authorities on market 12 of the Commission Recommendation on relevant product and service markets C(2003)497 of 2003.02.11.
The mandatory offer of an appropriate and nationwide offer of bitstream access is an essential factor for the promotion of broadband services, as the implementation of local loop unbundling still faces different problems and will always have a limited coverage, due in particular to the need to co-locate in incumbents premises.

In this context ONITELECOM agrees with the regulatory approach presented in the document and considers essential to define specific remedies to be imposed on operator with SMP in the market of wholesale broadband access, when NRA concludes, as a result of the market analysis, that there is a low competitive level in such market.
Regarding the statement presented in the consultation document that “a one –size-fits-all regulatory approach would not be appropriate”, ONITELECOM would like to underline that, at least in some aspects, the remedies to be defined by NRAs regarding bitstream access would be similar to the ones applying to the unbundling local loop market, namely the definition of prices, delivery periods, QoS targets and compensations for non compliance.
Having in mind that may exist in the European Union different levels of competition in the wholesale broadband access, it seems reasonable that each NRA can establish different remedies in this domain, picked up from a common menu to be established at EU level.
In particular in markets where the incumbent holds very high market shares (> 70-80%) and/or LLU process is delayed, ONITELECOM considers that the applicable remedies should be rather detailed and promote the introduction of reasonable conditions in bitstream access, in order to enable alternative providers to differentiate themselves through branding, service innovations and QoS and product bundling. 
An ex-ante scrutiny by the NRA of the compatibility of the prices fixed in the wholesale ADSL offer with the ones settled in the Local Loop Unbundling access offer and incumbent retail ADSL offers will be essential in order to enable the competitive development of this market. We consider that the definition of wholesale prices constitutes one of the most important elements to be observed by NRAs, where they must respect the cost oriented principle and take into account the EU best practices.
3)
In which fields and by which means would you like regulators to take a harmonized approach?
Despite the different levels of development of services based on bitstream access in the European Union, ONITELECOM believes that there are some key elements that can be subject to a harmonized approach by regulators, namely:
· Technical definition of each mandatory option available – there should be at EU level specific definitions for each option mandated. As referred in question 1 ONITELECOM considers that option 2 is the most appropriate for the market and should incorporate the following key points:

(
The ATM stream should have more than one Virtual Path (proposal: 4) connecting to the OLO. The characteristics for each of these VP should be defined by the OLO when ordering this solution;
(
The CoS of the ATM links should be chosen by the OLO, e.g., CBR, UBR, ABR, symmetric, asymmetric, etc.
(
For some ATM Classes of Service, namely the ones used to support guaranteed-based services like CBR and VBR, it should be mandatory that the ATM Virtual Connection implementation should be implemented at the Virtual Circuit level (PVC) and not at the Virtual Path level (VP); 
(
The implementation and configuration of ATM associated functionalities and mechanisms like, for instance, Policing, Congestion Control mechanisms (Early Packet Discard), Traffic Shaping and OAM should be negotiated between the incumbent and the OLO, as it depends on the technical characteristics of the DSLAMs.
(
The procedures related to the access, from the OLO, to service related counters and indicators collected by the DSLAM should also be analyzed as they impact on the troubleshooting tasks as well as on the quality of service offered.
(
The number of interconnection points should be defined by the OLO and the rules for the establishment of their pricing (e.g. related or not to distance) should follow the rules in use by the incumbents in their own retail ATM services.
· Bundled services – NRAs should not allow the bundling of the wholesale offer with retail telephone services, as happens nowadays in Portugal, where the broadband access wholesale service is refused if there is not a contract in place with the incumbent operator for the provision of Voice Telephony to the user in the same line;

· Replicability of retail offers – NRAs should ensure that wholesale services enable incumbent competitors to replicate their retail offers, in particular in what concerns technical capabilities and QoS parameters;
· Tariffs – NRAs should ensure that no margin squeeze occurs and shall consider the adoption of a retail minus scheme, fixing for each option an appropriate a margin between the retail and the wholesale offers;

· Collocations facilities – the bitstream access offers should include, where appropriate, the same collocation facilities that exist for the unbundling local loop offer, in particular the mandatory availability of co-mingling option;
· Levels of quality of service (QoS), including delivery and repair periods - there should be recommended maximum periods based on the best practices of the Member Sates that have already in place bitstream access offers;
· Compensations for non compliance with QoS targets – it should be defined a common approach on compensations, that must be effectively dissuasive for non compliance with QoS targets;
· Information Access/Reference Offers – there should be an indication of the minimum information that incumbents are required to make available to the OLOs; Incumbents should be required to publish Reference Offers concerning Bit Rate Access, which shall include the description of all the ordering and provision procedures, including migration of customers from the simple resale options (3 and 4) to the real bitstream access services (options 1 and 2);
· Statistics regarding the provision of the service – it should be made mandatory the publication of monthly reports on delivery and fault repair periods for each ISP (for non-discrimination control). Those reports should be subject to periodical audits.
Besides the above referred elements it should be promoted the publication of relevant information concerning bitstream access offers available in all the Member States, in order that innovative aspects can be known in a widespread basis. ONITELECOM considers also important the availability of information regarding prices in each Member Sate enabling the development of benchmarks and the adoption of best practices approaches.
4)
Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?
On the basis of the new regulatory framework, NRAs can, as a result of market analysis, require operators with significant market power to offer wholesale broadband access. The decision to require cable operators to offer bitstream access should take into consideration the level of competition on broadband services and the possible advantages for the market that may arise (or not) from the additional offer of bitstream access in cable TV networks. Possible technical restrictions shall also be taken into account, as options 1 and 2 (the really interesting ones) may not be applicable in cable TV networks, unless they are equipped with IP-MLS.
Furthermore, in countries where the incumbent of basic telecommunications network has also a significant market power in the provision of cable TV services, structural remedies like the mandatory sell off of its participation on the dominant cable TV network, as foreseen in the European Commission Notice of 09.03.1998 (98/C71/03), should be primarily considered to overcome situations of overwhelming control of access means to final users constraining innovation and competition.

In specific cases, like in Portugal, where there is a joint ownership by the incumbent of the main public telephony network and of the main cable TV network, ONITELECOM considers as a first priority the mandatory sell-off of its cable TV network as referred in our contribution to the ERG Public Consultation on Remedies.
5)
Are there any other aspects/further comments concerning bitstream access that you would like to raise?
All relevant issues have been raised in previous sections.
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