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A.
Introduction


1. In this paper KPN gives its views regarding the ERG Consultation Document Bitstream Access that was published on 14 July 2003. KPN shall first comment on some general issues that are of importance before turning to the specific questions which are put forward at the end of the Consultation Document. 

B.
Legal basis of bitstream access under 1998 framework not clear; new regulatory framework offers best starting point

2. Paragraph 2 of the ERG Consultation Document ("Regulatory issues") refers to both the existing legal framework and the new legal framework. To KPN it is unclear whether the ERG Consultation Document is based solely on the 1998 Regulatory Package
 (and related Directives and Regulations), or prepared in anticipation of the implementation in all Member States of the new regulatory framework regarding electronic communication networks and services, the measures of which have been published in the Official Journal of the European Communities on 24 April 2002 and 31 July 2003
. KPN would like to recommend to the ERG to base any regulatory initiatives solely on the new regulatory framework.  

3. The new regulatory framework was to be implemented in all Member States as of the 25th of July 2003 (with the exception of Directive 2002/58/EC on privacy and electronic communications). At this time, a number of Member States have indeed done so
. The NRAs of Member States which have not yet implemented the new regulatory framework in their national laws are as of 25 July 2003 obliged to interpret the national laws in line with the new regulatory framework, which entails that these NRAs cannot impose new obligations upon telecom operators which are not in accordance with the new regulatory framework. Given the foregoing, it would be counterproductive if the ERG  were to apply the "old" Directives in the process of harmonizing bitstream access between Member States. 

4. It can, moreover, be questioned whether the Directives and related measures of the 1998 Regulatory Package provide a proper legal basis for NRAs to regulate bitstream access. In  KPN's opinion, such legal basis is lacking
. KPN notes that the ERG also has doubts on this issue where it states that Regulation 2887/2000 only relates to unbundled and shared access, and that one NRA questions the legal basis provided in the Voice Telephony Directive
. Such uncertainty does not offer a sound and sustainable basis for regulation, especially taking into account the fact that these Directives will soon be replaced by the new regulatory framework in all Member States. Furthermore, the legal necessity to review obligations based on the 98 Regulatory Framework in the context of the new regulatory framework limits the scope to use the old framework.

5. In light of the above, KPN urges the ERG to base its consultation document regarding bitstream access – and possible guidelines or a recommendation which may result from the consultation – on the new regulatory framework. This approach will secure a harmonised framework for regulation while giving the NRAs enough flexibility to regulate national or regional markets which are deemed not be effectively competitive.    


C.
ERG Consultation Document not in line with new regulatory framework

6. KPN disagrees with the ERG that the new regulatory framework in general explicitly favours a strong regulatory approach and that (quote)
: "the Recommendation on Relevant Product and Service Markets (…) foresees ex-ante regulation of bitstream access as part of the wholesale broadband access market (market no. 12) as a market to be regulated." 


7. First of all, the new regulatory framework is based on the notion that sectorspecific ex-ante regulation is only mandated if the application of general competition law measures does not suffice to address the problem
. This notion of forebearance is also incorporated in the Recommendation on Relevant Product and Service Markets (the "Recommendation") where the insufficiency of competition law measures is one of the three cumulative criteria which must be met before ex-ante regulation can be used. Moreover, in the press conference d.d. 12 February 2003 which was held in Brussel alongside the publication of the Recommendation, Mr. Erkki Liikanen, Member of the European Commission and responsible for Enerprise and the Information Society, stated clearly that the aim of the new Regulatory framework is (quote)
: "(…) to remove regulation where possible and to allow the normal market forces to work freely" and (quote): "The message that we want to send to the market today (…) is our desire to begin the process of reducing regulation (…)".
8. Furthermore, the Recommendation does not oblige NRAs in general to regulate bitstream access as is stated in the ERG Consultation Document. The Recommendation does not automatically foresee ex-ante regulation of bitstream access as part of the wholesale broadband access market as a market to be regulated.  The need for ex ante regulation of the wholesale market for broadband access requires to be demonstrated by the NRA through a thorough market analysis which establishes that the market in question is not effectively competitive. In this context, ex-ante regulation of the wholesale broadband access market is only foreseen if the related downstream retail market for broadband access is not effectively competitive. This is based on the basic notion under the new framework that regulation of wholesale markets is only deemed necessary if the related downstream retail markets are not effectively competitive. This approach is based on the principles of European competition law and made explicit in the Recommendation on Relevant Product and Service Markets where it is stated that (quote)
: "The starting point for the definition and identification of markets is a characterisation of retail markets over a given time horizon, taking into account demand-side and supply-side substitutability. Having characterised and defined retail markets which are markets involving the supply and demand of end users, it is then appropriate to identify relevant wholesale markets which are markets involving the demand and supply of products to a third party wishing to supply end users." 

9. In the Netherlands, for instance, both the wholesale market and the retail market for broadband access can be considered to be effectively competitive. Such is the conclusion of an investigation conducted by Consultancy Agency Stratix at the request of OPTA. This state of affairs in the Netherlands is due to the relative high penetration of cable operators who also are capable to offer wholesale and retail broadband access
. Also other DSL operators (Versatel, Bbned, Tiscali) are actively selling wholesale broadband access. Each of them is currently building out their own geographical footprints including their own DSLAMs. This has resulted in a geographical coverage of broadband access of about 280%
. A geographical coverage which is differentiated between high density suburban areas and more rural areas within the Netherlands. This does not mean that rural areas are deprived of broadband access. Consultancy Agency Stratix (referred to earlier in this paper) concluded that WiFi is already being used as complementary product in relation to fixed broadband infrastructure in rural areas
. Based on this outcome there is no basis for imposing any ex ante obligations in respect of bitstream access.


10. KPN is astonished to note that the ERG Consultation Document lacks any analysis of the interaction between the retail market and the wholesale market for broadband access, as well as a thorough analysis of the impact of regulated bitstream access on the upstream market for unbundled local loop (ULL). The latter is of importance, because the introduction of regulated bitstream access can severely and negatively impact the business models of operators which already use unbundled local loop access for having build and still rolling out further their own broadband networks. These market parties include Versatel, Bbned and Tiscali like stated in the previous paragraph. This would mean that regulation of bitstream acess by OPTA might improve the business case of some new entrants, but worsen the business cases of facility based existing DSL operators and new entrants. This is not efficient regulation and will not lead to sustainable competition. The ERG Consultation Document, however, does not address such ambiguous effects of regulating bitstream access. 

11. The ERG Consultation Document also conflicts with the aim of arriving at technologically neutral regulation, as is provided under the new regulatory framework. This principle is one of the cornerstones of the new regulatory framework and entails that NRAs are not permitted to discriminate in favour of the use of a particular type of technology
. The ERG negates this principle in its Consultation Document by defining bitstream access as the corresponding wholesale product for DSL services (high speed services), thereby dismissing beforehand the high speed service capabilities offered by other infrastructures (e.g. cable) which are equivalent to bitstream access. To KPN it is disappointing that – even before the new regulatory framework is properly implemented – the ERG breaks with the principle of technological neutrality.   

D.   Bitstream Access not limited to DSL

12. KPN strongly objects against the fact that the ERG Consultation Document apparently is founded on the assumption that bitstream access requires ex ante regulation. The validity of this statement is not supported by any fundamental analysis, and would – in respect of certain Member States - even appear to result from incorrect assumptions or insufficient fact-gathering. In the following, KPN will motivate the reasoning behind its objection. 

13. In the Consultation Document it is stated that the main objective of Regulation 2887/2000 regarding unbundled and shared access to the local loop is being reached only in an unexpectedly slow way
. The ERG refers to this limited progression as an argument to favour other types of wholesale products for competitors. However, from the COCOM document COCOM03-03REV1 (Tables for collection of data on local broadband access) it can be concluded that on January 2003 new entrants already captured 39% of the total retail market for broadband access in all Member States together. In The Netherlands this percentage is even higher - 74% - due to the high cable penetration. This means that – based on the current regulation – new entrants are perfectly capable of gaining (or even already have gained) a considerable market position in the retail market for broadband access. In view of the above, the (in)effectiveness of Regulation 2887/2000 does not provide grounds to increase the burden of regulation in The Netherlands.     

14. The new regulatory framework requires NRAs to include within the determination of the relevant wholesale market for broadband access all infrastructures which are capable of enabling braodband access services equivalent to bitstream access. 


15. Such a broad deliniation is in line with the Recommendation in which is stated that the market of wholesale broadband access (quote)
: "(…) covers 'bit-stream' access that permits the transmission of broadband data in both directions and other wholesale access provided over other infrastructures, if and when they offer facilities equivalent to bit-stream access." In the Explanatory Memorandum which accompagnies the Recommendation it is stated that (quote)
:"At the wholesale level, broadband access services include what is traditionally referred to as bitstream services. For now the wholesale broadband access market is limited to bitstream services but defining the market in this way allows NRAs to take account of alternative infrastructures when and if they offer facilities equivalent to bitstream services." The Explanatory Memorandum also states that (quote)
: "At the current time, upgraded cable systems are not sufficiently widely developed or deployed although the situation might change in some parts of the Community over the time frame of the current Recommendation." As regards the foregoing, it may be noted that the Recommendation states that the need to update the Recommendation will be reviewed no later than 30 June 2004. 

16. As regards The Netherlands and several other Member States such as Germany, the United Kingdom, Austria and Belgium, this entails that cable networks have to be taken into account when defining and analyzing the market for wholesale broadband access. In The Netherlands, a number of cable operators in fact already offer bitstream access to their subsidiairies. The role of cable operators within the European Union in the context of broadband access is also highlighted in the previously referenced COCOM document COCOM03-03REV1 which deals with "Tables for collection of data on local broadband access". Based on the table concerning the provision of broadband Internet access services by incumbents and new entrants as per January 2003, the document concludes that already 30% of broadband Internet access is being offered by other means than the fixed telephony (PSTN) network within all Member States together. In The Netherlands this percentage is much higher (66%) due to the high cable penetration, which reinforces the grounds for taking cable systems into account when analyzing the wholesale broadband access market. Cable operators, nor, for that matter, this COCOM document, are referred to in the ERG Consultation Document, which in KPN's opinion is a major oversight.

17. Besides cable networks, other infrastructures which are now, or will in the near future be, capable of offering broadband access, should also be incorporated in the analyses of the retail and wholesale markets for broadband access. For instance: Wireless Local Loop, WiFi, powerline communications (PLC), satellite communication etc. At this time some of these infrastructures can also be considered as possible alternatives for the PSTN. In The Netherlands WLL frequencies will be auctioned at the end of this year. One may also note the hearing soon to be held at the initiative of the European Commission, relating to the possibility to use powerlines for broadband communications as an alternative to the PSTN and cable networks
.    

18. To conclude, for KPN the main point of concern towards the ERG Consultation Document on Bitstream Access is the fact that, first of all, in defining bitstream access as wholesale product for DSL services, ERG a priori excludes other infrastructures which already offer or can – now or in the near future - offer bitstream access and secondly, that it does not thoroughly investigate or analyse the necessity of regulating bitstream access. Thus, the ERG completely ignores the procedural steps which have to be taken by NRAs under the new regulatory framework to determine whether access regulation is necessary. These steps comprise: market definition, analysis of market (i.e is it effectively competitive) and, if the market is found not to be effectively competitive, the imposition of proportionate remedies. 

19. This major shortcoming in the Consultation Document is strikingly highlighted by the last paragraph, where it is stated that (quote)
: "Regarding price regulation, it is important that the NRA ensures a consistent price structure of all regulated access products (….)." This implicates that only the most severe remedy, i.e. price regulation, is deemed to be a proportionate remedy. Other remedies (such as a non-discrimation obligation) are not even mentioned, let alone analysed. Such a statement is not based on any market analyses by NRAs and is therefore not in line with the principles of the new regulatory framework in which NRAs can only impose remedies after a proper market analysis. It may very well be that individual NRAs conclude that remedies are not necessary considering the effectiveness of competition in the national/regional broadband markets concerned, or that, in absence of effective competition, less imposing remedies than price regulation will suffice.
    

E.
Consultation Document not in line with economic theory and practice of European competition law

20. One of the arguments which the ERG puts forward as grounds to regulate bitstream access is the need to repair the business case of new entrants. Such is stated in the Consultation Document as follows (quote)
: "Bitstream access may be called a low-cost option as less investment is required, but new entrants can nevertheless use their networks (without having to roll-out to the MDFs as is the case for unbundled access).(..) This has to be kept in mind as bitstream access might be the more appropriate access product in times of dry capital markets. The change of the financial market climate makes funding for new operators much more difficult."

21. KPN is of the opinion that the reparation of business cases of new entrants - with very little gain to end users - is not the responsibility of NRAs and may even be considered state aid or business stealing
. Neither the existing nor the new regulatory framework provides a legal basis for such entry assistance. NRAs are bound to the principles of forbearance to create a level playing field. It is not the responsibility - nor legal duty - to support specific telecom operators. 

22. Even more striking is the statement that (quote)
: "With bitstream access, new entrants participate in the economies of scale (e.g. they use the DSLAM installed by the incumbent) thus levelling off the economies of scale of the incumbent." First of all, such statement contradicts the economic theory of regulation and contradicts the entire basis of the new regulatory framework. The proposal of the ERG would force efficient operators to share their efficiencies with other competitors. As such it would severely diminish the incentive for operators to be efficient competitors or to invest in expanding their own business to achieve economy of scale advantages. Moreover, such an approach could significantly hamper innovation, because the development and implementation of new technologies aimed at achieving further efficiency of service provision would not be viable given that any adequate return on investment would be undercut. This violates the aim under the new regulatory framework to encourage efficient investments and promote innovation
. 


23. In addition to the above, the new regulatory framework only mandates regulation if markets are not effectively competitive in order to further competition. The new regulatory framework in no manner sanctions the "levelling off the economies of scale of the incumbent" for its own sake.

24. Finally, European competition law– which is the corner stone of the new regulatory framework – does not support the opinion that efficiencies resulting from economies of scale are unfair advantages, which must be considered to constitute the abuse of a dominant position. On the contrary, Article 82 of the EC-Treaty recognises that dominant firms should not be forced to assist inefficient competitors
. The best example of this is the decision of the Court of Justice in the Bronner case which stated that access to networks cannot be enforced on the argument that well sized companies have economies of scale (resulting in lower costs) in comparison with smaller companies
. Thus, under European competition law, advantages gained from economies of scale cannot be considered a justification to oblige an incumbent to grant access to its networks. This entails that under the new regulatory framework the levelling off of an incumbent's economies of scale cannot be an aim in itself, and cannot serve as grounds to impose access obligations or to otherwise aid new entrants in gaining market position (rather than competing on their own strength).  

25. Anyway, if levelling off the economies of scale were considered legal it would not (anymore) to be considered proportionate for a broadband market in The Netherlands. Since the geographical coverage of broadband access in The Netherlands has already grown to 280%, multiple operators have already reached critical mass in the deployment of broadband network equipment.  

26. Moreover, the new proposed EC Merger Regulation explicitly notes efficiencies as a pro-competitive argument to clear a merger
. This position is the outcome of the discussion which followed the annulment by the Court of First Instance of the merger decisions of the European Commission concerning Airtours, Tetra Laval and Schneider (2002) and constitutes a trade off between the application of the concept of dominance versus the concept of Substantial Lessening of Competition (SLC-test) in the Merger Control. If would be counterproductive and inconsistent if on the one hand the application of ex-ante competition law in Merger Control would embrace efficiencies as being pro-competitive, while on the other hand ex-ante sector specific regulation for the electronic communications sector dismisses efficiencies as anti-competitive entry barriers. KPN stresses the importance to view (increasing) efficiencies as being pro-competitive under all regulatory regimes.    


F.
Questions for consultation

1. How do you evaluate the options described or which (other) options should be made available/mandated?

At this stage, KPN cannot express an opinion about any of the options described in the ERG Consultation Document. Given the fact that the ERG, nor any individual NRA, has demonstrated the necessity for bitstream access regulation under the new regulatory framework, it is far to early to already discuss possible remedies. As stated in the foregoing, the ERG should take heed of the procedural framework in which individual NRAs are to determine the relevant market and perform a market anlysis to establish the level of competitiveness, before trying to harmonise possible remedies
. In addition, any discussion on the technological aspects of bitstream access may well be outdated by the time a consensus is reached on how to best regulate such access; hence the reason for aiming at technologically neutral regulation.    


2. What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer) 

Departing from the ERG Consultation Document, it is not clear to KPN which legal framework is used by the ERG to analyse the necessity of regulating bitstream access. In paragraph II, Regulatory issues, both the existing regulatory framework (i.e. the 1998 Regulatory Package, the Regulation on Unbundled Local Loop 2887/2000 and previous Directives) and the new regulatory framework as published in the Official Journal of the European Community on 24 April 2002 and 31 July 2002, are referred to as the relevant legal framework. This lack of clarity increases the level of uncertainness and risk for market players as to which regulatory framework will be used currently and over time. To achieve harmonisation between Member States, KPN proposes to use the new regulatory framework as the only relevant legal basis. 

Furthermore, KPN opposes the fact that the ERG simply assumes that bitstream access on fixed telephony (PSTN) networks requires ex ante regulation. This assumption is not backed up by market analyses executed by NRAs and disregards the definition of the market for wholesale broadband access under the Recommendation, which includes (quote): "(….) other wholesale access provided over other infrastructures, if and when they offer facilities equivalent to bit-stream access." 

Any guidelines or a recommendation which will be published by the ERG on the basis of this Consultation, must start with a correct definition of the market for retail broadband access. This involves making an inventory of, and including in the market assessment, other infrastructures that already offer or can - now, or in the near future - offer facilities which can be considered equivalent to bitstream access in the Member States. Such facilities can comprise cable networks, Wireless Local Loop, Satellite systems, WiFi, powerline communications (PLC) etc. Such an inventory is of importance, in order to arrive at a complete overview of all possible substitutes which together make up a market for broadband access in the individual Member States and in order to assess the level of competition in the markt and the need, if any, to impose specific access obligations.
  

3. In which fields and by which means would you like regulators to take a harmonised approach?

As stated above, a harmonised approach is especially needed in defining the scope of the market for wholesale broadband access, i.e. which infrastructures can be considered to be part of this market, thereby taking into account technological developments. Then it should be determined that the broadband markt in a Member State is not effectively competitive and that the imposition of bitstream access obligations is a necessary and proportionate way to address the specific issues at hand. Any harmonisation of the technical manner in which bitstream access is to be provided, should, in KPN's opinion, always leave room to take into account the (technical) particularities of the network configuration of the incumbent concerned.   

Furthermore, harmonisation is necessary on the issue that wholesale markets should not be analyzed seperately, i.e. without taken into consideration the interaction with downstream retail markets and the upstream ULL market. KPN would like to emphasize that the analysis of any relevant market by a NRA must start at the retail level. This is in line with the principles of European competition law and with the Recommendation on Relevant Product and Service Markets that also states that (quote): "The starting point for the definition and identification of markets is a characterisation of retail markets over a given time horizon, taking into account demand-side and supply-side substitutability. Having characterised and defined retail markets which are markets involving the supply and demand of end users, it is then appropriate to identify relevant wholesale markets which are markets involving the demand and supply of products to a third party wishing to supply end users." If the specific retail market is considered to be effectively competitive, there is not need whatsoever to regulate upstream wholesale markets.

Finally, KPN should like to call to the ERG's attention the possibility of a subdivision between a separate business market vis-à-vis a consumer market for both wholesale and retail broadband access markets. Such a subdivision for internet access has already been discussed by the Eurpean Commission
. Another possibility would be a subdivision between separate geographical markets between high density suburban areas and the more rural areas. 

4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?

This depends on the market analysis executed by the individual NRAs. If NRAs conclude that the retail market for broadband access in their country is not (prospectively) competitive, this may trigger regulation of the dominant market party on the market for wholesale broadband access. It the dominant party is a cable operator, there is no prima facie reason whatsoever to exclude such a party from bitstream access regulation given the fact that bitstream access can and is being provided via cable systems already.

Once again, KPN wishes to stress the importance of including all suppliers of all infrastructures which already offer or can – now or in the near future – offer facilities which are equivalent to bitstream access when defining and analyzing the market for wholesale broadband access. As regards the Netherlands, this most definitely includes cable systems.  

5. Are there any other aspects / further comments concerning bitstream access that you would like to raise?

The ERG Consultation Document should be based on the notion that only individual NRAs can assess the necessity of regulating bitstream access in their contries, departing from the specific circumstances at hand, and should – if effective competition is lacking –impose remedies which are proportionate to the particular competion restrictions unveiled and geared towards the specific characteristics of their local broadband markets. This entails that (cost) regulation of bitstream access offered by DSL operators should and cannot a priori be considered a necessary and proportionate measure by the ERG in all Member States.
Royal KPN N.V.
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Summary��The ERG Consultation Document on bitstream access should be based on the new regulatory framework and should not be limited to DSL infrastructure. In determining the need for regulation, the ERG should take into account the different starting positions that exist within the Member States regarding the penetration of broadband access and the market shares of incumbent operators. In The Netherlands there is no reason whatsoever to regulate broadband access, taken into account both the broadband penetration and market share of KPN. Broadband penetration in The Netherlands is among the highest in Europe (see chart). In the Netherlands cable operators also offer broadband access and are well established in the market. At this moment KPN has a market share of approximately 35% and therefore cannot be considered to be dominant (see chart). These results are confirmed by other data that indicate that the growth rate of broadband in the past years in The Netherlands is – after Sweden - the highest in Europe and that total internet penetration is the highest in The Netherlands compared to other Member States (8th Implementation Report). 
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� 	� HYPERLINK "http://europa.eu.int/information_society/topics/telecoms/regulatory/98_regpack/index_en.htm" ��http://europa.eu.int/information_society/topics/telecoms/regulatory/98_regpack/index_en.htm�. 


� 	� HYPERLINK "http://europa.eu.int/eur-lex/en/archive/2002/l_10820020424en.html" ��http://europa.eu.int/eur-lex/en/archive/2002/l_10820020424en.html� and � HYPERLINK "http://europa.eu.int/eur-lex/en/archive/2002/l_20120020731en.html" ��http://europa.eu.int/eur-lex/en/archive/2002/l_20120020731en.html� . 


� 	The European Commission stated that at the 25th of July 2003, five Member States had implemented the new framework, while a number of others, in particular Italy, were close behind. See  � HYPERLINK "http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=IP/03/1121|0|RAPID&lg=EN&display" ��http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=IP/03/1121|0|RAPID&lg=EN&display�= 


� 	In a preliminary decision of July 17, 2003, a Dutch court confirmed the opinion of KPN that the 1998 Regulatory Package does not provide grounds to regulate bitstream access. The court ruled that bitstream access involves the use of network components which cannot be considered part of the public switched telephony network of KPN and that, therefore, a request for bitstream access could not be considered a 'special access' request as provided at law. The court concluded that OPTA held no authority to rule upon disputes concerning bitstream access.  (Rechtbank Rotterdam, regnr. VTELEC 03/1400-HRK d.d. 17 juli 2003).  


� 	ERG Consultation Document, note 16, page 6. 


� 	ERG Consultation Document, page 9. 


� 	Framework Directive, Consideration (27). 


� 	See � HYPERLINK "http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/03/73|0|RAPID&lg=EN&display" ��http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/03/73|0|RAPID&lg=EN&display�= 


� 	Recommendation on Relevant Product and Service Markets, Explanatory Memorandum, page 7/8. 


� 	Stratix concluded that at the end of 2002 market shares on the retail market for broadband access were 20% for KPN, 27% and 14%, respectively, for cable operators UPC (Liberty Media) and Casema, and smaller market shares for other cable operators and telco's. Market shares on the wholesale market for broadband access were a quarter to one third for KPN, 27%, 16% and 13% for UPC (Liberty Media), Essent and Casema respectively, and smaller market shares for other cable operators and telco's. See � HYPERLINK "http://www.opta.nl/download/stratix_isp_rapport.pdf" ��http://www.opta.nl/download/stratix_isp_rapport.pdf� and � HYPERLINK "http://www.opta.nl/stratix_isp_presentatie.pdf" ��http://www.opta.nl/stratix_isp_presentatie.pdf� . 


� 	The total geographical coverage of all broadband operators in The Netherlands is approximately 280%, of which KPN has 82%, cable operators have 75% and Versatel, BBned and Baby XL (Tiscali) together have 120%. See � HYPERLINK "http://www1.oli.tudelft.nl/adsl" ��http://www1.oli.tudelft.nl/adsl� .  


� 	Verkenning van de Nederlandse ISP markt voor netwerktoegang en internettoegang, Stratix, 17 december 2002, paragraaf 6.1.1 en paragraaf 6.1.2. 


� 	See for instance consideration (18) of the Framework Directive. 


� 	ERG Consultation Document, page 2. 


� 	Recommendation on Relevant Product and Service Markets, Annex.


� 	Recommendation on Relevant Product and Service Markets, Explanatory Memorandum, page 24. 


� 	See previous note. 


� 	See � HYPERLINK "http://europa.eu.int/information_society/topics/telecoms/regulatory/publiconsult/powerline_communications/index_en.htm" ��http://europa.eu.int/information_society/topics/telecoms/regulatory/publiconsult/powerline_communications/index_en.htm� 


� 	ERG Consultation Document, page 10. 


� 	ERG Consultation Document, page 9. 


� 	Case Associates, Remedies under the new EU Regulation of the Communication Sector, 2003, page 24. 


� 	ERG Consultation Document, page 9.


� 	Article 8, paragraph 2(c) of the Framework Directive.  


� 	The Economics of EC Competition Law: Concepts, Application and Measurement, Simon Bishop and Mike Walker, second edition, 2002, page 242. 


� 	Court of Justice, Bronner case, d.d. 26 November 1998, paragraph 47. 


�  	Proposal for a Council Regulation on the control of concentrations between undertakings�OJ C 20, 28.01.2003, p. 4-57. See Whereas (21) and (24).  � HYPERLINK "http://europa.eu.int/eur-lex/pri/en/oj/dat/2003/c_020/c_02020030128en00040057.pdf" ��http://europa.eu.int/eur-lex/pri/en/oj/dat/2003/c_020/c_02020030128en00040057.pdf� .


� This reversed order is also taken regarding the ERG consultation on FL-LRIC modelling that was published on the ERG website at 30 Jluy 2003. To KPN any consultation on specific remedies should only be organised after the publication of the general Recommendation regarding remedies. This recommendation has not been published yet. 


� 	See Case No COMP/M.2222 – UGC/Liberty Media, European Commission d.d. 24/04/2001, paragraph 13.
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