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Response to the public call for input from the European Regulators Group on Bitstream access

France Telecom welcomes the initiative of the European Regulators Group (ERG) to consult the sector on the particularly delicate issue of the bitstream access (BSA).

If the different drafts of the Recommendation on the relevant markets are compared to the text definitively adopted on February 11, 2003, it can be noticed that one the key issues was the possibility to segment the wholesale local access for the purpose of providing broadband Internet services and thus the possible substitutability between the intermediate product of the BSA with the intermediate product of the unbundled access. Given this background, it emerges that it is difficult to give a clear and stable definition of the BSA. Moreover, that emphasizes how complex a reflection on this subject is and how risky it would be to impose unilaterally regulatory constraints.

That is the reason why the process of a full and transparent consultation appears to be a very necessary initiative even if it is difficult and indeed a very praiseworthy initiative to maintain a constructive dialogue between all the involved players. The fact remains that the further analysis which will be made by the ERG must be finely weighed and will have to carefully take account of the level of competition in the different European countries.

France Telecom appreciates the cautious approach of the ERG which wonders several times about the merits of a strictly harmonized approach. On her point of view, France Telecom considers that the national technical architectures can differ in a consequent way and thus before imposing any option an appropriate analysis must be carried out. For all that, it would not be advisable that, considering the various set of the possible options, the ERG recommends a standard catalogue of regulatory remedies aiming at giving an automatic acceptance to any kind of demand coming from new entrants. The ERG must avoid to favor a definition of too narrow and artificial intermediate product which would increase arbitrarily regulation. In its process, the ERG has to take into account not only the  solutions provided by the use of the incumbent operators’ copper infrastructure but also any alternative infrastructures available on the market such as the cable networks.

In any case, France Telecom considers that any a priori decision to regulate the BSA at the Community level seems to be dangerous and at least inconsistent with the new regulatory framework. As a matter of fact, there is no doubt for France Telecom that a specific market analysis carried out on the retail offer to assess its competitiveness level will be the only way to determine if regulatory obligations have to be imposed to the wholesale market as mentioned in the Recommendation on the relevant markets. France Telecom expects that the regulator accompanies the market but on no account creates the market. Regulation does not have to be a tool to freeze conditions and constraints which may have adverse effects on the functioning of the market and which would hinder afterwards any commercial initiative.

1- How do you evaluate the options described or which (other) options should be available/mandated?

The four options laid down in the consultation are not presented as being cumulative but stress the range of various options available according to the Member States. However, in order to avoid any ambiguity, for France Telecom it would be unthinkable that a Regulatory Authority attempts to make mandatory all the options.

France Telecom agrees with the ERG which points out that simple resale offers without any value-added for the end user have explicitly not to be counted as BSA.

Option1 :

If one takes chronologically the options described in the consultation document, the option 1 seems to be too close to the mandatory local loop unbundling (LLU) and specially to the shared access option and is of a weak interest in the countries where conditions for the LLU are quite attractive.

Option2 :

The option 2 corresponds, according to France Telecom’s understanding, to the current available offer in France under the trademark ADSL Connect ATM (so called  ACA). This wholesale offer was requested to France Telecom by a decision of the Conseil de la Concurrence (the French Competition Authority) in order to allow the alternative operators to differentiate their services from those of the incumbent. France Telecom considers that only this option 2 should be included in the definition of BSA in France as  the only  option which brings the possibility to new entrants to provide value-added services to the end users.

Option 3 :

The option 3 cannot be qualified as a wholesale offer stricto sensu as the Internet access providers offer is limited to the resale of the incumbent operator retail offer through  their own distribution channel. These are the own terms of the Autorité de Régulation des Télécommunications (ART) in its decision n°01-1112 of November, 16th, 2001 : “le contrat IP/ADSL de France Télécom est un contrat d’accès par lequel France Télécom propose aux fournisseurs d’accès Internet de distribuer son offre grand public Netissimo. » This offer is not to be included in the definition of the BSA and must  not be regulated ex ante.

Option 4 :

The option 4 is composed of two distinct offers : on one hand, a broadband access offer which is actually corresponding to the option 3 mentioned above and on the other hand an offer of Internet connectivity. This latter offer is on a full competitive market and therefore ex ante regulation cannot be justified. 

Hence,  option 4 has to be excluded from the scope of the BSA.

2- What do you think of the regulatory approach advocated in the document?

· A necessity : Regulators have to foster competition by encouraging the build out of alternative infrastructures

Considerations about BSA are at the heart of the development of the Information Society and as such contributes to the process of the action plan eEurope 2005. This action plan reminded that : “The new regulatory framework takes full account of the convergent nature of broadband. Encouraging investments in infrastructure (by new entrants and incumbent operators) and promoting innovation are explicit objectives for regulators”. The Explanatory Memorandum of the Recommendation on the relevant markets reminds it too : “Competing network infrastructures are essential to achieve sustainable competition in networks and services in the long run”. 

To quote an OECD study, the roll out of alternative infrastructures has a key role in the development of the broadband : “The most fundamental policy available to OECD governments to boost broadband access is infrastructure competition”.

As illustrated by several foreign experiences, in Corea, in Japan, in Canada, fostering the development of alternative infrastructures will yield a fair and sustainable competition. Indeed, it would be very harmful to rely only on the incumbent operator infrastructure for the development of the broadband. Only a full range of various platforms as copper infrastructure, cable networks, satellite networks, wireless local loop, fiber-optic networks, third generation of mobiles, digital TV terrestrial networks can provide a really dynamic and genuine competition and each of these technologies in its way will have specific characteristics which will allow to provide differentiated offers for the welfare of the end user.

Regulators should therefore refrain from interfering with the growth of these alternative platforms by perpetuating, through artificial measures, a restrictive choice for competing operators among solutions that are all based on the incumbent’s copper infrastructure. As pointed out in the introduction, the analysis has to be multidimensional and not  focused only on the copper infrastructure. To illustrate it, a diagram shows the current regulatory obligations in France and those which could be added if the whole options mentioned in the consultation were applied all together. Without having to emphasize the complexity stemming from parallel layers of access regulation, in this diagram, not only  the triangle on the right side (delimited by the black arrows) has to be considered as it describes all the access means to the incumbent’s copper network but also the level of competition on each segment of the network (mentioned by the red arrows). Then it can be found that, apart from the fact that a competitor can build up an alternative infrastructure or he can use a leased unbundling local loop, this competitor can be granted access to more and more competitive segments (indirect access or various conveyance offers).
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· The ERG’s policy must  not ignore the procedure of the market analysis foreseen by the new regulatory framework

As for any market analysis which could lead to impose ex ante obligations, the question has to be asked whether competition law is sufficient to deal with the lack of effective competition or an inadequate level.

Without prejudice to the appropriateness of providing wholesale BSA offers in order to be consistent with the non-discrimination principle, France Telecom wishes that regulatory obligations do not be imposed ex ante by the NRAs on this intermediary product because it brings  a major risk to send the wrong signals to the market.

· It is not justified to identify a relevant market for providing wholesale broadband access independently of the relevant market of the LLU

In the consultation document, notably at the end of the page 8, the ERG’s wording seems to acknowledge that the LLU and the BSA are two forms of access substitutable rather than complementary : “Up to now in most countries only one offer – LLU or bitstream access- was used by OLOs/ISPs, generally the one made available first, the two forms being substitutes rather than complements”.

In the guidelines on market analysis and the assessment of the significant market power, the European Commission  recommends to use the so-called “hypothetical monopolist test” to assess the degree of demand and supply-side substitutability.

This test has to be applied as a starting point to the LLU offer. What will be the behavior of alternative operators facing an increase of LLU rates of 10 per cent? If the alternative operators go on buying LLU, it can be recognized that the LLU constitutes a relevant market in itself without any kind of substitution with other offers. On the opposite, if these same alternative operators turn aside from LLU and choose a BSA solution, it is correct to conclude that LLU and BSA are substitutable.

In France, sometimes the alternative operators make the choice of LLU and sometimes they choose the option 2 of the BSA. In all likelihood, these two offers can satisfy the same need. Therefore, it seems possible and coherent to conclude that LLU and BSA constitute one and the same relevant market. It was moreover the understanding of the Commission through the first drafts of the Recommendation on the relevant markets and particularly the draft document on which the summer 2002 consultation was based.

If the NRAs decide to impose remedies on the BSA, they will have to take account of the current obligations applying to the incumbent under the LLU Regulation; this is the only way to be consistent with the principle of proportionality.

Besides, the market analysis has to take account of the fact that the BSA constitutes an intermediary product whose use is not limited to the broadband access offers. Indeed, the BSA can be used to provide data services which are a very competitive area. Consequently, any regulatory measure taken on the BSA will have a huge impact on many other markets, and in an unexpected way will have harmful effects on many players.

· It would be a real risk to add parallel layers of regulatory remedies

It is quite surprising to read in the consultation document that the BSA has to be imposed because of the failure or the slow deployment of the LLU. First of all, the new regulatory framework points out that one of the key issue of the market analysis is to identify the problem before considering any remedy. Then, it must be noticed that the LLU process is very complex ( contrary to the interconnection) and consequently it is a process which requires time. The USA illustrate this difficulty and show how slow was the deployment of the LLU since the adoption of the Telecommunications Act of 1996. In any case and before any extensive deployment, it is necessary that the demand widens and diversifies. That is why this forward looking vision is necessary before concluding on the efficiency of the process. In Europe, the process is becoming conclusive, particularly in France where competition on the LLU is increasing. The ART has announced that line sharing is accelerating and is reaching the number of 80.297 shared access lines on August 1st, 2003.

3- In which fields and by which means would you like regulators to take a harmonized approach?

France Telecom considers that the best approach is the one which is consistent with the non discrimination principle of competition law. The operator with significant market power has to ensure BSA offers to its competitors but this way to provide access has to be considered on a commercial basis as so far as the full unbundling or the shared access are already available. Taking an opposite view and  imposing regulatory measures would lead to freeze the market and would restrain the latitude of the whole players. On a new and emerging market, a regulatory intervention could facilitate unsustainable entry. All things considered, it might hinder more than favor the broadband development, what would be contrary to the will to develop the Information Society.

4- Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?
According to the principle of technological neutrality, France Telecom considers that the market analysis has to take into account the various platforms providing broadband access in order to assess objectively the state of competition. There is no doubt that the cable networks are the primary facilities-based competitors for broadband access, but other current technological means or those which will bloom during the forthcoming months have not to be forgotten in order to take account of a dynamic and forward-looking analysis of the state of the market. France Telecom thinks that a market analysis carried out on the whole platforms (included the cable networks) should assess an effective competition. On one hand, regulators should avoid to apply ex ante regulatory obligations to new and competitive markets, and in another hand, competition law will always be efficient to curb any abuse of dominant position. This practice would be consistent with the philosophy of the new regulatory framework aiming at a transition from sector-specific rules to application of competition law which is able to solve any anti-competitive behavior from the dominant players.

5- Are there any other aspects/further comments concerning bitstream access that you would like to raise?
France Telecom would like to stress that it is of utmost importance not to hinder investments in a sector which went through a turmoil and where available financial resources were greatly reduced.

The article 12 under the Access Directive underlines the necessity to save a long term competition. Furthermore, it seems that competition only based on the use of resources provided by the incumbent would lead to weaken competition and to limit innovation abilities.

While BSA can be seen temporarily  as one means to help broadband development, a careful and balanced approach of all the stakeholders should be followed in order to foster an harmonious development of the Information Society which means too that the incumbent should act as an engine of the growth of the market. In particular, regulators should commit themselves to a forbearance of the new services which should not be submitted to an access regulation. 

� « The development of broadband access in OECD countries », op.cit., p 3.
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