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In this paper the European Telecommunication Platform (ETP) gives its views regarding the ERG Consultation Document Bitstream Access that was published on 14 July 2003. 

New regulatory framework should be starting point

ETP urges the ERG to base its consultation document regarding bitstream access – and possible guidelines or a recommendation, which may result from the consultation – on the new regulatory framework. This approach will secure a harmonised framework for regulation while giving the NRAs enough flexibility to regulate national or regional markets, which are deemed not to be effectively competitive. 

Consultation Document not in line with new regulatory framework

ETP disagrees with the ERG that the new regulatory framework explicitly favours a strong regulatory approach and that (quote)
: "the Recommendation on Relevant Product and Service Markets (…) foresees ex-ante regulation of bitstream access as part of the wholesale broadband access market (market no. 12) as a market to be regulated." 

The new regulatory framework is based on the notion that sectorspecific ex-ante regulation is only mandated if the application of general competition law measures does not suffice to address the problem
. This notion of forebearance is also incorporated in the Recommendation on Relevant Product and Service Markets (the "Recommendation") where the insufficiency of competition law measures is one of the three cumulative criteria which must be met before ex-ante regulation can be used. Moreover, in the press conference d.d. 12 February 2003 which was held in Brussels alongside the publication of the Recommendation, Mr. Erkki Liikanen, Member of the European Commission and responsible for Enterprise and the Information Society, stated clearly that the aim of the new Regulatory framework is (quote)
: "(…) to remove regulation where possible and to allow the normal market forces to work freely" and (quote): "The message that we want to send to the market today (…) is our desire to begin the process of reducing regulation (…)".
The Recommendation does not automatically foresee ex-ante regulation of bitstream access as part of the wholesale broadband access market as a market to be regulated.  The need for ex-ante regulation of the wholesale market for broadband access requires to be demonstrated by the NRA through a thorough market analysis which establishes that the market in question is not effectively competitive. This is based on the basic notion under the new framework that regulation of wholesale markets is only deemed necessary if the related downstream retail markets are not effectively competitive. This approach is in line with the principles of competition law and made explicit in the Recommendation where it is stated that (quote)
: "The starting point for the definition and identification of markets is a characterisation of retail markets over a given time horizon, taking into account demand-side and supply-side substitutability. Having characterised and defined retail markets which are markets involving the supply and demand of end users, it is then appropriate to identify relevant wholesale markets which are markets involving the demand and supply of products to a third party wishing to supply end users."

Scope of Bitstream Access 

The new regulatory framework requires NRAs to include within the determination of the relevant wholesale market for broadband access as defined in the Recommendation all broadband access services equivalent to bitstream access. According to ETP, other infrastructures which – based on a market analysis – offer bitstream access services or equivalent functionality should not be excluded by NRAs in defining the necessity of regulating bitstream access. 

In the Consultation Document ERG should define the procedural steps which have to be taken by NRAs under the new regulatory framework to determine whether access regulation is necessary. These steps comprise: market definition, analysis of market failure (i.e is it effectively competitive) and, if the market is found not to be effectively competitive, to undertake a proportionality test to determine whether a regulatory measure is necessary and if so, which measure is suited to remedy the identified market failure and is the least burdensome.
� 	ERG Consultation Document, page 9. 


� 	Framework Directive, Consideration (27). 


� 	See � HYPERLINK "http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/03/73|0|RAPID&lg=EN&display" ��http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/03/73|0|RAPID&lg=EN&display�= 


� 	Recommendation on Relevant Product and Service Markets, Explanatory Memorandum, page 7/8. 
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