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ETNO Reflection Document on ERG consultation on bitstream access 

Executive Summary

ETNO welcomes the ERG's clarification of the conditions for provision of bitstream access to ensure a level playing field across Europe. ETNO acknowledges the conclusion of the Consultation Document (CD) that competitive conditions across Europe differ regarding broadband and Internet access. 

ETNO disagrees, however, with the role that the CD ascribes to bitstream access (BSA). The CD overestimates BSA's impact for the take-up of broadband services, service development and investment, while ignoring possible negative impact on platform competition or facility-based competition linked to LLU. The imprecise upstream delimitation of BSA may also lead to unjustified regulatory intervention in the possible market for transmission/backhaul services.

This position paper also responds fully to each of the ERG's questions. 

ETNO welcomes the ERG's consultation to clarify the conditions for provision of bitstream access (BSA). ETNO acknowledges the conclusion of the Consultation Document that the competitive conditions across Europe differ with respect to broadband and Internet access.

We agree that the ERG should ensure a level playing field across Europe that gives the right incentives to investment and service development. To do so, some basic issues that are not covered in the Consultation Document need to be addressed:

· How to analyse the competitive conditions in the relevant market(s) to assess whether these measures are proportionate and should be harmonised where appropriate. 

· How to assess the (prospective) competitiveness of these markets.

Bitstream Access - assumptions 

The Consultation Paper makes certain assumptions that may not be justified and could pre-empt the definition and analysis of a market as well as the possible regulation of bitstream: 

· Purpose of regulation of bitstream access.

The Consultation Document says:
'the main objective of the Regulation (of unbundling and shared  access) – namely to foster competition in order to promote fast internet access offers to consumers – is being reached only in an unexpectedly slow way' (p.2) and 'In order to speed up the process of promoting a competitive broadband market under the new regulatory framework … ERG is taking a closer view on how to enforce the provision of bitstream access ..'(p. 2).

This is not in line with the EU's new regulatory framework, nor with realities in the relevant markets. The regulatory framework was not designed to foster a political desire for the take-off of one particular service or another, such as a fast Internet. Statements in the Consultation Document confuse development of competition with the actual take-up of broadband services/Internet access. Currently, the main issue is to develop a retail market for broadband access market. As different solutions are tested in the market it is premature to draw any conclusions about how this market will evolve.

The purpose of regulation is to overcome monopolistic bottlenecks from the end-user's perspective, as developed by Hausman and Sidak (i.e. the Hausman-Sidak test
). It is obvious that competition itself is only indirectly attained. The respective analysis for a regulatory intervention has to be done in a sensibly defined relevant market that fully includes all substitutable alternatives
. Once the monopolistic bottleneck is overcome, there is no scope for (further) regulatory intervention. The new regulatory framework gives priority to market forces and mandates sector-specific ex-ante regulation only when competition law is not sufficient.

If, however, the policy aim is a fast and wide broadband penetration, other means than regulation and harmonisation of bitstream access have to be considered such as demand-side subsidies or any other suitable industrial policy.

The fast Internet take-off is not "unexpectedly slow" in the whole of Europe. Some parts of the market show remarkably high growth rates - especially those with strong retail competition with platform competition. 

The relevant retail market is very loosely defined as "the retail DLS services market" (p.2). This is delimitation of a retail market based on a particular technology, which does not allow a suitable economic analysis of that market. Neither is it in line with the principle of technological neutrality.

The ERG Consultation paper does not address the way the relevant market(s) should be defined and analysed: 

"The starting point for the definition and identification of markets is a characterisation of retail markets over a given time horizon, taking into account demand-side and supply-side substitutability. Having characterised and defined retail markets which are markets involving the supply and demand of end users, it is then appropriate to identify relevant wholesale markets which are markets involving the demand and supply of products to a third party wishing to supply end users."
  

In case the Consultation was started with a proper analysis of the relevant retail market, it would not have resulted in something like a DSL market because end-users do not buy a technology. They buy the functionality of broadband Internet (consumer market) or broadband IP-VPN and/or Internet services (business market).

If a definition of relevant retail markets would have been part of the Consultation – taking into account the differences in market realities in different geographical areas or Member States of the EU – an indicative market analysis would have shown that end-users do have choices in the market which NRAs should take into account.

· State of regulation of bitstream access.

The Consultation Document suggests that "under the current regime, bitstream access should be made available additionally to LLU if requested by OLOs/ISPs or on a non-discrimination basis". The Consultation Document assumes, that the "Recommendation on Relevant Product and Service Markets foresees ex-ante regulation of bitstream access as part of the wholesale broadband access market" (p.9, p.10). 

This statement shows confusion with regard to the purpose of the Recommendation on Relevant Product and Service Markets. The recommendation foresees that this market is examined, but this examination may not necessarily lead to regulation. It ignores the flexibility in the regulatory framework, which requires that regulatory measures take into account different levels of competitiveness across Europe and the principle of proportionality. The ERG's approach may thus lead to undue imposition of regulatory measures. We reiterate that to have a consistent application of the principles of flexibility and technological neutrality, NRAs should first take into account substitution possibilities at the retail level before introducing or applying new regulation at wholesale level.

· Definition of bitstream access.

The Consultation Document has reached a conclusion of what constitutes BSA in 4 bullets (p. 2-3).

However, this broad definition is not very precise since only the last bullet provides a proper distinction (i.e., leased lines) and it ignores the reference to PSTN made in CoCom03-04 (p.2). In its present formulation, apparently all types of transmission capacity 'behind' the DSL connection could be included.

· Role of bitstream access

The Consultation Document finds that BSA 'points in the direction of infrastructure competition' (p.6) unlike resale.

However, BSA may be contrasted instead with the more substantial platform competition from cable Internet and WiFi and investments needed for broadband Internet on the basis of LLU, which then allow service differentiation.

Real and sustainable infrastructure competition arises from facility-based competition between different infrastructure providers (cable, telco, satellite, etc.) whereas regulatory intervention harms facility-based competition. 

· Bitstream access and service development

The Consultation document assumes that BSA opens up a variety of differentiated service offerings (p.4). However, options no. 3 and 4 for BSA illustrate that differences for the end-user in terms of service may not be evident, i.e. BSA is probably more about price competition.  

Together these questionable assumptions lead to an overestimation of the impact that BSA may have for the take-up of broadband services, service development, and investment, while ignoring the negative impact on platform competition or facility-based competition based on LLU. The imprecise upstream delimitation of BSA may also lead to unjustified regulatory intervention in the possible market for transmission/backhaul services.

We suggest taking these remarks into account and that the definition and the role of bitstream access reflect the realities in the markets. 

ERG questions

1. How do you evaluate the options described or which (other) options should be made available/mandated?
 


When considering the different options, regulators should keep in mind that imposition of any obligation requires a market analysis and can only be imposed if and where proportionate. In option 3, concerning tunnelling traffic in 'a managed IP network', the regulatory implications of BSA becomes blurred. Then BSA may include regulated access to PVCs, which otherwise may be a highly competitive and non-regulated product. 

Particularly regarding option 2, undertakings should not be forced to pay for bundled transmission that is not required such as the purchase of backhaul alongside DSL access services where the purchaser can self-provide or secure alternate backhaul services. 

An alternative definition might limit the definition of BSA to the core product, i.e., PSTN-based DSL access terminating at proper POI.  After a case-by-case analysis, then a market for backhaul services may be defined if needed. The different options reflect - only to a certain extent - the network structure of different network providers. Thus, according to its network dimension and network strategy, one network provider may find one option more suitable than another (i.e., ATM connectivity vs. IP connectivity). 

2. What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer) 


We consider it very important that an NRA, before imposing an obligation, has to take into account the competitiveness of the retail market. If the latter is uncompetitive and competition law insufficient, and wholesale regulation is proportional and technologically-neutral, then the NRA has to consider measures in light of the criteria of Art.12 of the Access Directive
. 

The NRA should also take into account broadband access obligations and broadband access offers, i.e. 'option 1-4 products', which are on the market at commercial conditions. ERG should amend the Consultation Document's table (p.7) to include up-to-date information on market offerings, whether they are regulated or not. 

Regulation of LLU and line-sharing should be taken into account to avoid two-tier regulation. Although these two kinds of access constitute different markets under the Commission Recommendation on relevant markets, this does not mean that the two types shouldn't be taken into account when assessing if an additional layer of access obligation such as BSA would be proportionate and beneficial for the overall market development. In other words, SMP may not automatically lead to a BSA obligation.

The relevant wholesale market for BSA is defined in the Recommendation in a way closely linked to DSL/copper access network. Therefore we find it important that the competitive pressure at retail level from alternative solutions (local loop unbundling/shared access, or from other networks such as cable WiFi, satellite or mobile) be monitored closely in order to assess if regulation of BSA is justified. 

3. In which fields and by which means would you like regulators to take a harmonized approach? 



The principles for definition and analysis of the market, including the criteria for applying those principles, should be consistent across the EU and accord with the EU's Relevant Markets Recommendation and Guidelines for market analysis.  However, it should be recalled that competitive conditions in national markets or different geographical areas may diverge.

If remedies such as price regulation are applied a harmonised approach to pricing is necessary. But regulators should take a light-handed approach to price-squeeze issues, relying as far as possible on competition law. It is important that price-squeeze tests be conducted according to a standard format, based on a reasonable level of service aggregation, and only repeated when there are significant changes in market conditions.

4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?



The access directive implies that regulators assess the impact of BSA regulation of inter-platform competition to avoid the latter having a negative impact on it. Regarding possible obligations for cable operators, we note that the Recommendation's provisions stating that, for the wholesale broadband access market, cable networks may be included only if they offer facilities equivalent to BSA. 

5. Are there any other aspects / further comments concerning bitstream access that you would like to raise?

We are not convinced that regulation of bitstream access necessarily facilitates infrastructure competition. Much depends on the range of access variants mandated and on pricing. BSA could even be detrimental to infrastructure already created by alternative local network operators. Their   business models could be put at risk if other market players gain access on the basis of "low risk" bitstream access alternatives and therefore reduce their incentives to invest

� Subject to a proper market analysis, BT supports the inclusion of options 1 and 2 in bistream access.
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� Before imposing an obligation it has to be determined and assured that: 


(Art.12 I) the obligation does not hinder the emergence of a sustainable competitive market; 


the obligation will generate incremental benefits for end-users' interest (e.g., in terms of lower prices and/or more choice for end-users);


the Access Directive (Art. 12 II) further requires an NRA to determine within the scope of a cost-benefit analyses whether imposing an obligation is appropriate and necessary to the identified market failure. The NRA shall hereby take into account prospectively the:  initial investment by the network owners bearing in mind the risks involved in making investment (impact on existing business models); the impact on incentives to invest (business roll-out plans); and the economic viability of using or installing competing facilities.
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