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Belgacom contribution to the ERG Consultation on Bitstream Access

ERG Consultation Document, July 14th 2003

Belgacom thanks the ERG for the possibility to give comments on the Bitstream Access Consultation document.

A. Preliminary remarks

Belgacom is surprised by the fact that the ERG document tackles bitstream access while defining different remedies without applying the regulatory process as agreed at EU level, i.e. the definition of the retail market, the assessment thereof including the presence of dominant operators and, as the case may be, the assessment of proportionate remedies in order to ensure such market be competitive at wholesale level.

Belgacom understands that he EC Recommendation on the relevant markets has to be used as a starting point. First the relevant retail market has to be determined and a market analysis has to be performed. The NRA should look whether there are dominant players on that retail market, taking into account technological neutrality. This relevant market is here the higher bandwidth services using digital subscriber line technologies (or equivalents) or cable modems).  From this retail market, the wholesale market can be derived, if needed. But it is not the wholesale market that has to be analysed at first, because an operator could have a 100% market share on the wholesale market without being dominant in the retail market, if he is the only provider on that market. 

The assessment of dominance is however a very complex analysis that needs special attention. Just looking at the market share is too narrow. If a firm does now have, and could not quickly gain, the ability profitably to raise the price of a service by restricting its output, then it is non-dominant in the provision of that service. In the FCC’s framework for analysing non-dominance, there are four primary factors to be used in assessing market power: 1) market share and changes therein, 2) the extent of competitors having excess supply capacity, 3) the price elasticity of demand and 4) the disparity in size, resources and cost structures between a provider and its competitors. Analysis in a market where there is competition between cable and DSL, clearly points out the following.
 Cable operators can very easily absorb immediately, and without additional investment, a significant number of DSL subscribers. Between DSL and cable services there is a high cross price elasticity which evidences that they are in the same product market. 

Operators willing to enter the market can – depending on their willingness to differentiate their offer to the end user – use local loop unbundling or Simple Resale. The Simple Resale is a valid alternative versus the retail offer on the market. The existence and succes of the Simple Resale offer has to be taken into account in the market analysis.

When deciding whether to impose regulatory obligations on the global Broadband Internet market (access + broadband technology (+transport)), cost of the regulation has to be put in the light of the benefits it would generate. If the cost of the regulation are higher than its benefits, than the regulatory obligation wouldn't be opportune. This cost/benefit analysis has to consider both short (increase of competition in the short term) and long term effects (disincentive to innovate). Market distortions on the retail level have to be evaluated also.

Broadband Internet has seen a remarkable uptake in Belgium. Belgium scores first in Europe as to the penetration of both cable (96% households) and broadband  (as evidenced in many different sources
). The broadband penetration is over 50% of all households with an internet connectivity. As concerns broadband services, the Belgian market shows a fierce competition between Cable and ADSL. It is worth noting that, in May 2003, about 1 million customers used broadband services in Belgium, and particularly in Flanders (65%) where Telenet, the major cable operator, claims holding 56% of the market
. Belgium has thus as national specificity that competition already completely made sure that fast internet access offers were promoted to consumers. Aboce this, the Belgacom Simple Resale offer has a considerable 14% market on the ADSL market.

Nevertheless, Belgacom was requested to elaborate a bitstream access offer. Belgacom therefore elaborated its BROBA 1 (Belgacom Reference Offer for Bitstream Access) offer in line with the Option 1 of the ERG document. The NRA then imposed on Belgacom the option 2 of the consultation document, with cost based transport tariffs. Belgacom’s bitstream access offers are subject to a severe obligation of cost-orientation.

*

* *

B. Questions of the Consultation
1. How do you evaluate the options described or which (other) options should be made available/mandated?


In the case the outcome of the market analysis is that remedies have to be taken, the premises of the EC Recommendations have to be followed. These are that remedies should be based on the nature of the problem identified, proportionate and justified in the light of the NRA’s main objectives as set out in the Framework Directive. In order to establish that a proposed remedy is compatible with the principle of proportionality, the action to be taken must pursue a legitimate aim and the means employed to achieve the aim must be both necessary and the least burdensome, i.e. it must be the minimum necessary to achieve the aim. The EC recommendation points out that the aim of the new regulatory framework is ultimately to achieve a situation where there is full infrastructure competition between a number of different infrastructures, what can occur within or between platforms. 

Beyond the actions taken by different NRA’s, there should be full harmonization on the main objectives pursued. NRA’s shall promote competition on the provision of electronic communications networks and services by ensuring efficient investment in infrastructure, and promoting innovation
. These objectives should be borne in mind at all times when NRAs lookat the remedies he imposes. 

Belgacom agrees that, in the case remedies should be taken, it is possible to hand over the traffic at the points specified in the Consultation document. To know which alternative would best suit, the EC Recommendation points out that the network topology and the state of network competition are essential in this respect. 

As essential in the determination of the access point are both the promotion of investment in infrastructure and the fact that a real market demand has to exist for the specified offer.

A certain degree of promotion of investment in infrastructure is needed to promote full competition. The network of the incumbent can be used to some extent for backhaul purposes to cope with the possible non-availability of alternatives in the short term.  The incumbent can be asked to offer a limited number of capacities with different overbooking factors, and basic service level guarantees that in any event should not go beyond the incumbent’s retail ones. But the risk is very high that the scope of the offer is made too broad, and that all network competition is killed. A clear difference has to be made between the network part that could be considered as non-competitive (the access part) and the competitive network part  (the transport) - a consideration that ofcourse has to be assessed within the framework of a Market Analysis taking the specificities of each country into account. The transport should be offered at commercial conditions that allows other network investment.

A coherent and restrictive approach to the opening of access points is important. It has to be noted that a regulatory offer that is not assorted by a real market demand is of no benefit and accordingly has to be avoided (an analysis of the market demand has to be performed by the regulator to legitimate the regulatory intervention by tangible elements). Otherwise plenty of offers are available on the market with low efficiency (not much new entrants taking each offer) and high maintenance costs. In Belgium, the regulated Bitstream reference offer for local bitstream
 has to-date not been signed by any operator, while the offer can still be requested by a new entrant.

The ERG points out that the different points of access entail different degrees of differentiation of the product offered to the end user. Different considerations come up in this respect.

1) The BROBA 1 offer (Option 1) enables the Beneficiaries to have full control on the quality of service through their own backbone network. Measured to the success of this BROBA 1 offer, the Beneficiaries seemed not interested in this Quality of Service (QoS) parameter.

2) From the moment Belgacom offered its Option 2 Bitstream Access Offer, the Beneficiaries started to ask differentiated QoS parameters. From the moment specific Beneficiary requests that are out of the scope of the standard QoS parameters come in the offer, the incentive for the new entrants to invest in own infrastructure with own quality of service parameters is completely gone. 

3) ULL and Bitstream access should be seen as two forms of access being substitutes, as stipulated on page 8 of the ERG document. This means that a strict boundary has to be established between reasonable demands with broad market interest that could be covered in an offer intended for the market and other possibly interesting QoS parameters that a new entrant can offer himself to his customers via ULL.

The ERG points out in its conclusion that the NRA should take the perspective of market parties, when defining the appropriate point of access. Problem with this is that different market parties have business models that approach the market differently. If the principle is that one requesting market party is enough to decide to open the network at a particular point of access, all Options will be opened.  Some operators will want more control on the network and the QoS, others will want to leave the transport part or all the network management to the operator offering Bitstream Access.

*

* *

2. What do you think of the regulatory approach advocated in the document? (Please provide the reasons for your answer)
 

2.1. Legal point of view

Aim should have been that only real bottleneck services would qualify to be included in a regulated offer. A reasonable demand can also lead to a commercially viable offer from the incumbent towards new entrants showing interest.

2.2 Economic point of view

2.2.1 The consequences of strict cost orientation

Belgacom believes that an obligation for strict cost orientation has the following adverse effects in new and emerging markets like Broadband Internet. 

First of all, the complete burden of the investment risk is on the operator providing Bitstream Access. When taking such an investment risk, it is normal that a certain competitive advantage is associated to this risk. But due to the extreme cost orientation and all uncertainties regarding adoption rates of the service considered or possible substitutes, the make or buy decision is distorted. As the infrastructure is considered as a public asset that should be available at marginal cost, there is no competitive advantage of new investments. This has destructive consequences on future investment decisions in broadband that is a key resource increasingly influencing the success of a lot of economic and social activities. 

Moreover, when even the rights for an operator to recover its reasonable costs are being disregarded, this has as effect that alternative operators are able to put services on the market at tariffs that may destroy market value, without ensuring the viability of these operators in the long term.

The ERG stipulates in the consultation that new entrants should participate in the economies of scale (mostly the use of the DSLAM of the incumbent). In the case the new entrant participates to this benefit, he should also contribute to the investment risk. The real costs have to be recovered and there should not be adverse discriminations. A first discrimination is the one that can arise towards the operator that has invested as stated above: the new entrants get all the benefits of the economies of scale, and the operator has to do upfront investments without being certain to be rewarded for it. A second one is a possible adverse discrimination versus other access providers that invested heavily to enable that their networks have broadband capacities. 

The fact that the ERG stipulates itself that bitstream access may be called a “low-cost option” does not justify a distortion of the make or buy decision. In that respect, Belgacom welcomes the point of view of the ERG that the NRA has to ensure a consistent pricing structure of all regulated access products as the choice between the different forms of access might otherwise be distorted. A bitstream access offer that takes into account all possible efficiency factors gives a clear distortion in this respect. 

2.2.2 Investment Incentive regulation

Any remedy should take into account the investment made by the operator and allow him a reasonable rate of return, taking into account the risks involved. These risks involved can however not be determined as such in the provisioning of broadband services. The uncertainties come from when the market will adopt new services, when a certain technology is mature, when another technology will take over, etcaetera. 

The rate of return regulation overlooks the irreversibility of ADSL investments and does not take account of deferral gains. Broadband investments are no “now or never”-proposition. If a company doesn’t invest now, it can invest tomorrow, and as such await optimal market conditions or optimal technological investment conditions. Therefore other possibilities have to be looked at.

The current cost orientation definition does not enable the operator to cover all its costs. While using these methodologies the investment risk lies with the operator and others can benefit from this investment without sharing the risk. In doing this, the NRA grants a free option (like a financial option) to the new entrants. 

An operator would then be more hesitant to invest in this market. The Internet Broadband market increases the overall productivity in the ICT world. If an operator takes the risk to invest early, what improves both consumer value and increases efficiency, the company pursuing this path should not be punished for that.

At least, Investment Incentive regulation should be introduced by accounting for the uncertainty in which these investments are made. A firm with an opportunity to invest is holding an “option” corresponding to a financial call option. The firm has the right but not the obligation to buy an asset at some future time of his choice. The lost option value – when exercising the option to invest – is an opportunity cost that must be included as part of the cost of the investment. The regulators can therefore use “option value multiplicators” to take account of this. Changing economic conditions as advancing technology, constant competitive threat and others have a large impact on this opportunity cost.

Belgacom pleads that NRA’s should adopt investment incentive regulation to ensure innovation and efficient investment.

2.3 Scope of the bitstream access offer

ERG states that due to the economic differences between ULL and bitstream access, they may fit differently as input products for different business models or for different phases of market entry. This is completely in line with the fact that an ADSL bitstream offer targeted to the residential market is a reasonable request, while a SDSL bitstream offer targeted to the corporate market does not meet this test. New entrants have the possibility to introduce new types of technologies and different quality of service parameters via unbundled lines. Otherwise the choice between the different forms of access is completely distorted.
The current installed SDSL offer in Belgium is an example of a potentially disproportionate measure in the scope of broadband services that are subject to regulation. Next to ADSL, SDSL is also subject to an extensive regulatory intervention where no evidence shows that Belgacom holds a significant market position on the related retail market. Also on the service level agreement side, the Belgian NRA might impose very strict conditions on Belgacom that go way beyond the internal service levels Belgacom provides to its retail arm. As such, the SDSL BROBA offer has been given a much larger scope than the one to promote competition in the Internet broadband market. Belgacom believes that such measures are deterring investments in new technologies, as ex ante remedies are being imposed in a newly emerging market.   

Belgacom therefore insists on the fact that no bitstream offer regulation has to be imposed on other DSL types than consumer ADSL without clear analysis of the related retail markets. Moreover, promotion of investment and innovation does plead for this to enable new extensive investments by incumbents.

*

* *


3. In which fields and by which means would you like regulators to take a harmonized approach? 


3.1 Assessment of market power

The ERG should establish a common framework on how market power has to be assessed.

3.2 Economic perspective

The ERG should put incentive regulation in place, as this is the best way to promote innovation and to ensure that there is efficient investment in infrastructure in an uncertain environment. 

3.3 Scope of a reasonable demand 


Only real bottleneck services should be included in a regulated bitstream access offer.

*

* *

4. Respecting the rules of the Framework Directive and the Access and Interconnection Directive, do you think that cable operators should be requested to offer bitstream access?



4.1 The access to broadband services has to be considered as a unique market. The European Commission defines in its Recommendation that the broadband market is an Internet Access that provides higher bandwidth services using digital subscriber line technologies (or equivalents) or cable modems.

Belgacom understands that it is difficult for the ERG to set one rule on cable for the whole of Europe, due to the large differences in cable availability. But a national specificity of a widely spread alternative infrastructure has to be taken into account. 

When both access technologies are available, Belgacom believes that both the principles of technological neutrality in the regulation of electronic communication networks and services and the requirement of proportionate measures should lead to the conclusion that cable and DSL technologies should be subject to similar regulatory treatment.
However, the current regulatory environment in Belgium - as evidenced by the recent pre-consultation on market analysis for the relevant market 12 (Broadband wholesale market)- suggests that Cable does not have to be taken into account for the analysis, hence that it doesn’t have to be investigate whether cable should be subject to ex ante regulation.

*

* *

5. Conclusion

Belgacom believes that a too rigid and mechanical micro regulation will take the dynamics out of the telecom market. The innovating nature of the sector would then be harmed. 

Regulators thus have to pay utmost care to intervene on product definitions, price levels and retail-wholesale relations in new and emerging markets. Those interventions lead to pressure on margins, value destruction for the entire industry and decrease in investments. Analysys pointed it out by stating: “Regulatory concepts of narrow band may lead to Legacy regulation in the broadband networked economy.”

A new approach towards this, which can be derived from the latest EC Recommendations, should include the following items:

– Push long-term investment in infrastructure and technology 

– Push five or ten years market vision 

– Allow the consequences of macro-economic evolutions 

– Push technological breakthroughs 

– Allow consequences of flawed business models 

– Refrain from marketing policy and product management 

– Let the market organize itself and intervene only in case of failure

Such a new approach will benefit to Operators, Service Providers & Regulation Bodies as regulation will then only be set up for bottleneck services, Commercial Wholesale Offers would be valid alternatives and the process would be “business” driven rather than “process” driven.
*

* *

� The empirical case against asymmetric regulation of broadband internet access (Robert W. Crandall, Hal J. Singer and J. Gregory Sidak, 2002)


� EC 8th implementation report; ECTA Scorecard


� Telenet Annual report 2002


� Directive 2002/21/EC of 7March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive): art.8, 2, (C)


� “BROBA I” is the reference offer allowing other operators to rent a dedicated (sub) rack of a DSLAM installed by Belgacom and to connect directly to this (sub) rack in order to define, market, distribute and sell its own xDSL products towards end-users
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