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Subject: Response to ERG’s public consultation on wholesale broadband access via cable
1. introduction

1.1. Consultation goals and draft conclusions
The European Regulator Group (ERG) has launched a consultation process on the addition of a cable network access chapter to the Common Position on wholesale bitstream access (ERG (03) 33rev1), which was adopted on the 2nd April 2004. This consultation has been construed around a paper entitled “Wholesale Broadband Access via Cable” which was approved by the ERG12-Plenary on 11.02.05 (henceforth “the Consultation paper”). After examining the technical options allegedly available to provide such type of access, the paper concludes that, in application of the principle of technological neutrality, “in the context of the Common Position reached by the European Regulators’ Group on Bitstream Access, the situation regarding cable will also have to be taken into consideration where this is appropriate”.
1.2. About AUNA

AUNA is the second telecommunications operator in Spain and its activities encompass fixed and mobile communications services for residential and business customers as well as Government bodies. By the end of 2004, AUNA’s combined market share in mobile and fixed telecommunications was 11 % in terms of revenues.

Ever since the beginning of the liberalisation process in the Community, AUNA has deployed an extensive fixed network in Spain. In 2002, AUNA incorporated the fixed communications networks and assets of RETEVISION (optic fibre and wireless access) and five other cable companies operating in Madrid, Barcelona, Seville and other important cities providing an important alternative to the fixed network infrastructure of the traditional PSTN operator. AUNA’s market share in terms of direct-access clients was 4% by the end of 2003.
2. about the goal, scope and conclusions of the consultation and its policy implications
The present consultation is closely related to the definition of market 12, wholesale broadband access, in the Commission Recommendation of 11.02.03 on relevant product and service markets susceptible to exante regulation (henceforth “the Recommendation”). According to the Recommendation, “this market covers 'bit-stream' access that permits the transmission of broadband data in both directions and other wholesale access provided over other infrastructures, if and when they offer facilities equivalent to bit-stream access." (emphasis added).
Section 1 of the Consultation paper sets up the general background and goals of the consultation. Whereas AUNA believes that it is fundamental that ERG clearly states the goals and purposes of this consultation within the current implementation process in the Community, we find that some statements in section 1.1 are confusing and may lead to a wrong regulatory policy.
According to the declared goal of the consultation, the document is not to deal with market definition or SMP designation, but only with the remedy stage of the market review and the technical possibility of imposing wholesale access obligations regarding cable networks. However, given the wording of market 12 definition, the Consultation paper, by concluding on the equivalence between a hypothetical cable broadband wholesale access and bit-stream access, automatically includes cable networks in market 12 and, consequently, does consider that cable operators are susceptible to exante regulation. Moreover, the document suggests that insofar a cable wholesale broadband access product is technically feasible an obligation to offer broadband access to other licensed operator (OLO) is to be imposed on cable operators with significant market power in the wholesale broadband access services.
An additional implication of the inclusion of cable networks in Market 12 is the eventual suppression of bit-stream access obligation that had been previously imposed on traditional Public Switched Network (PSN) operators under the previous regulatory framework.

Not only do the implications of that analysis suppose a deviation from the declared goal of the consultation, but they also rest on two unwarranted assumptions:

· The equivalence between a hypothetical cable broadband access service and the existing bitstream access provided by incumbents over the PSN; and

· That a cable operator can possibly hold significant market power (SMP) in market 12.
2.1. Non equivalence between a hypothetical cable broadband wholesale access and bitstream
AUNA believes that in the context of market 12 definition, “equivalence” should be assessed on both technical and economic terms. According to the new regulatory framework, markets analysis must be carried out by using the same methodologies as under Competition Law. In Competition Law the imposition upon an economic agent of an obligation to provide access to his infrastructures can only be justified under very astringent conditions (see the Decision of the Court of Justice in Bronner). In the Communications Sector these conditions have been articulated by the European Commission in the so-named “essential facilities doctrine”. According to the Commission’s Notice on the application of the competition rules to access agreements in the telecommunications sector:
“In the telecommunications sector, the concept of "essential facilities' will in many cases be of relevance in determining the duties of dominant TOs. The expression essential facility is used to describe a facility or infrastructure which is essential for reaching customers and/or enabling competitors to carry on their business, and which cannot be replicated by any reasonable means.” (paragraph 68)
“In order to determine whether access should be ordered under the competition rules, account will be taken of a breach by the dominant company of its duty not to discriminate (see below) or of the following elements, taken cumulatively:

(a) Access to the facility in question is generally essential in order for companies to compete on that related market.

(b) There is sufficient capacity available to provide access;

(c) The facility owner fails to satisfy demand on an existing service or product market, blocks the emergence of a potential new service or product, or impedes competition on an existing or potential service or product market;

(d) The company seeking access is prepared to pay the reasonable and non discriminatory price and will otherwise in all respects accept non discriminatory access terms and conditions;

(e) There is no objective justification for refusing to provide access.” (paragraph 91)
While bit-stream access obligations imposed on traditional PST operators may found support on this doctrine as they have virtually monopolized the access network for decades, in most European markets it is difficult to imagine how an essential- facilities analysis can be applied to cable operators when: 1.) there already exists a bit-stream product in the market that allows OLOs to compete in the downstream broadband market; 2.) there is no evidence of demand for cable wholesale services; and 3.) currently there is no capacity to provide such services. 
Therefore, if such stringent conditions are imposed when there is certainly an essential facility problem, it is difficult even to consider that such conditions could be imposed given the situation described in the previous paragraph. 
Furthermore, we believe that by examining the mere technical feasibility of providing cable access at any cost the Consultation papers carries out a partial and incomplete analysis of the “equivalence” between cable and bit-stream access from a Competition policy standpoint.  In our view an analysis which outcome implies the imposition of an access condition on an operator different from the traditional PST operator would also demand an assessment of whether access to cable networks is essential for other companies to compete in broadband and whether there is demand for such access from other operators at the cost that it entails, particularly taking into account that there is already a bit-stream solution that provides a wholesale  alternative available to these operators.
On the other hand, the development of a cable broadband access product -with all the operating and coordination problems associated with its provision- might suppose an enormous additional and unexpected cost to cable operators (see section 3 below). Nevertheless, the Consultation paper seems to be little concerned about cost issues. Therefore, it concludes that:
“From the expenditure point of view, again, regulatory remedies do come at a price. The implementation of one of the technical solutions described earlier would require an additional investment but of course, the cable operator as well as any PSTN operator would be able to reflect these costs in any cost-oriented wholesale offer.”

This statement underestimates the cost of the regulatory process and also prejudges the remedies to be imposed. Thus, a straightforward implication from the Consultation paper is that not only are NRAs to impose an access obligation on any hypothetical SMP cable companies but also to regulate their prices under a cost orientation principle, which in turn will require imposing a costly cost accounting regulation over these companies. However, what the Consultation paper seems to ignore is that regulation, and particularly price regulation, has a cost: the cost of administrating a regulatory regime and also the cost of failing to fix the right economic price, that is to say, the price that sends the right economic signals to the market. Any failure to establish the economically efficient regulated price due to information failures is deemed to distort infrastructure investment. This regulatory cost will probably be the largest one from an economic and competition point of view.
To sum up, by carrying out a technical “feasibility” analysis of a hypothetical cable wholesale broadband product, the Consultation paper does a partial analysis of “equivalence” with bit-stream solutions; a type of analysis that will likely have regulatory policy implications and exert a negative impact on cable infrastructure deployment and in facility based competition.
2.2. Irrelevance of the analysis in the context of a workable market assessment 
The Consultation paper concludes that in virtue of the technological neutrality principle, whenever a cable operator is found to have significant market power (SMP), NRAs are to impose a cost-orientated bit-stream like solution.
Apart from the pitfalls of this analysis from a regulatory and competition standpoint –as commented above- AUNA finds it difficult to figure out under which conditions a cable operator might be found to have SMP given the current situation of access networks in the Community. According to the last Commission’s Implementation Report, in no Community market cable companies hold a market share above that of the national PTS operator. That means that under standard competition analysis it is highly unlikely that any cable operator holds individual market power in any relevant market. We also believe that is most unlikely to find a joint dominant position in those markets as cable companies traditionally compete intensely with incumbents for the market and there are no incentives to collude.

Moreover, even if such a joint dominant position is found, it remains to be assessed whether imposing the obligation to develop a wholesale access product on cable companies is a sound regulatory measure in terms of a regulatory cost-benefit analysis, particularly when there is no indication that OLOs have demanded such product. Actually, it is not unlikely that after imposing a costly regulatory obligation on cable operators to develop such a product it comes out that there is no demand at all for wholesale access to cable networks from OLOs.
As a result of the analysis above, we believe that the conclusions of the Consultation paper contribute to create unnecessary regulatory uncertainty that could adversely impact cable investment. Alternative access infrastructure is however essential to stimulate facility-based competition.
3. about the technical feasibility of implementing a wholesale broadband access via cable
In the Consultation paper we identify two main technical options to provide a cable wholesale broadband access: 
1. Equipment co-location in the multiple service operator’s (MSO) premises.

2. Handling the IP traffic to and from customers at any other point in the network. 

Regardless of the technical solution adopted on the basis of the above, the introduction of a cable wholesale broadband access will also require setting a general framework or standard offer that regulates the equipments that can be connected to the cable network, how they are to be deployed and installed and the details of the backhaul services and connections.
Figure 1 shows a typical cable network architecture with different possible hand-over points where other licensed operators (OLO) can either co-locate their equipments or just handle the traffic to and from their customers. On the basis of this figure we will comment on the different problems that can be anticipated in providing wholesale broadband access to OLOs according to four technical solutions.
Figure 1. Network solutions for wholesale broadband access
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3.1. CMTS Access
This solution consists of installation by OLO’s of their own cable headend close to the MSO’s equipment and also of a DSL link. In this case the cable operator and the OLO only share the access network (HFC network).
Problems

Since the cable network is by its nature a shared medium, this solution provides the OLO with connectivity to ALL users by means of a single connection. This contrasts with an Unbundling Local Loop solution (ULL), where unbundling of INDIVIDUAL lines is possible.

In cable technology, the upward spectrum is limited and represents the weak link in any cable access technology. Consequently, sharing this limited spectrum among several operators’ equipment reduce the overall capacity per operator and make capacity management particularly difficult.

Under this solution it would be necessary to book downstream frequencies in the HFC network for each area and operator. However this would not be possible in all cases as there might be spectrum limitations that preclude the inclusion of all operators.

Likewise, since the HFC network is a shared medium, noise and distortion in the network affect all users connected in a given network segment. This supposes that any given user may exert a negative externality over the others.

Under this scenario, the MSO cannot possibly know the number of active users of an OLO in the HFC network. Consequently the system is susceptible of fraud.

We can foresee that this solution would have a high impact on an operator like AUNA as we do not have a frequency inventory that identify individual users. The development of such a facility to identify clients is far from being trivial.

3.2. IP Tunneling

According to this solution, an equipment owned by either the MSO or the OLO (co-location) will handle users’ sessions. In this case there would be a single access and then traffic split per customer in order to route traffic to the termination equipment.
Problems

Under this solution, the cable access network is under the control of the MSO and any wholesale (and final) service must correspond to the MSO’s own services. Installation at customers’ premises and provision to these customers must be managed by the MSO that owns the access network.

In order to provide customers with an always-on Internet connection, this solution requires that the traffic is tunnelled. There are two options:

· The tunnel is established by the client’s personal computer (PC). However this solution is not always-on as the client must execute a dialler. Consequently the access service for OLOs’ clients is different from that offered by the MSO.

· The tunnel is established by a router or similar device between the PC and the cable modem (CM). The inconvenient of this architecture is that the provision of a service similar to the MSO’s requires the installation of extra equipment at an extra cost for the OLO.

Services offered by the OLO must adapt themselves to the access options offered by the MSO to its clients. Any capacity requirement and other parameters must conform to those of the MSO.

In terms of access technology, the OLO has to adopt the MSO functionalities (DOCSIS 1.0 / 1.1 / 2.0).

Although, OLOs should be able, in principle, to own the CM, there might be incompatibility problems. Besides, the firmware used can become a source of fraud.

3.3. L2 Level

This solution is based on using bridging DOCSIS-VLAN functionalities in the MSO’s head ends. By using these functionalities, it is possible to handle different users in different VLANs, each associated to an OLO.
Problems

The introduction the functionalities in the headends that would allow this solution in a cable network implies a large cost as changes in the network and also a complex testing.
Furthermore, this solution requires setting up a complex interconnection and traffic hand-over system between operators.
Services offered by the OLO must adapt themselves to the access options offered by the MSO to its clients. Any capacity requirement and other parameters must conform to those of the MSO.

In terms of access technology, the OLO has to adopt the MSO functionalities (DOCSIS 1.0 / 1.1 / 2.0).

Although, OLOs should be able, in principle, to own the CM, there might be incompatibility problems. Besides, the firmware used can become a source of fraud.

3.4. L3 Level

This solution consists of using some functionalities that allow passing from a DOCSIS environment to Virtual Private Networks (VPN) MPLS in the MSO’s head ends.
By using these functionalities, it is possible to handle different users in different VLANs, each associated to an OLO.

Problems

The main impact of this solution arises from the fact that it would be necessary to install cable modem head ends compatible with this functionality. As this type of functionalities have never been tested it would also be necessary to carry out a previous validation process. Consequently it is impossible to assess its feasibility at the moment.
This solution requires setting up a complex interconnection and traffic hand-over system between operators.

Services offered by the OLO must adapt themselves to the access options offered by the MSO to its clients. Any capacity requirement and other parameters must conform to those of the MSO.

In terms of access technology, the OLO has to adopt the MSO functionalities (DOCSIS 1.0 / 1.1 / 2.0).

Although, OLOs should be able, in principle, to own the CM, there might be incompatibility problems. Besides, the firmware used can become a source of fraud.

3.5. General problems

We have identified a number of problems associated with a wholesale broadband access service to cable networks that are independent of the technical solution considered.
· Noise in any point of the HFC network can affect and be transmitted to all customers. As a result a single maintenance and repair service available to any user is to be set up regardless the operator to which the customer is attached.

· Any OLO’s client is connected to the MSO’s transmissions. This implies a high risk of fraud as the customer may attempt to gain free access to the MSO services (e.g. paid TV and pay-per-view).

· Under the DOCSIS system, every user connected at a given frequency of the HFC network competes for access with its neighbours in the same network segment. As a result, any increase in the number of OLO users affects the capacity available to all other users in a given network segment, regardless of whether they are OLO’s or MSO’s users.

· The overall capacity available in a MSO’s DOCSIS network is generally related with the number of clients and the services offered by that operator. That capacity has not been dimensioned with a view to share the network with OLOs. Therefore, any capacity increase in this sense implies a huge cost for the MSO and will force him to modify its network.
· Whatever the technical solution adopted whereby the MSO is responsible for installation at the OLO’s customers premises, the provisions systems of the MSO and of OLOs must interact between each other. According to our experience with ULL and bit-stream provided by the incumbent PTS operator in Spain, the development of such provisions systems would suppose high costs and demand a huge effort from MSO, OLOs and even the NRA itself, which will often have to solve conflicts between operators.
4. conclusions

AUNA considers that in spite of its apparent technical character the ERG consultation paper is biased towards: 1.) including cable operators and a hypothetical cable broadband access in market 12 of the Commission Recommendation; 2.) imposing cable wholesale access obligations at cost orientated prices whenever a cable operator is found to have SMP in that market.

AUNA however believes that these conclusions and policy prescriptions are based on an incomplete competitive assessment of market and remedies and prejudge on the outcome of the analysis that must be carried out by individual NRAs according to national circumstances.

In AUNA´s view the conclusions of the Consultation paper as it is would most likely lead to either:

1) Artificially increase the potential offer in market 12, therefore directly affecting the market analysis process and sending a wrong signal to NRAs when these come to assess the competitive situation in that market. In that case, this situation would also lead to an equally artificial and unjustified elimination of existing exante obligations imposed on traditional PSN national operators.

2) Send an extremely negative regulatory signal to any operator involved in the deployment of new broadband infrastructures in the territory of the EU. This, in turn, would undoubtedly have a negative impact on the creation of facility-based competition, as in this case the indication perceived by any current and potential investors who are considering committing themselves in an intensive investment program in alternative access infrastructure would be the risk of “investment confiscation”.
In AUNA´s opinion, the high probability that such regulatory risks jeopardize the prospects for facility-based competition contrast with the remote possibility that a cable operator holds a dominant position in market 12. Even in the unlikely event that a NRA finds that to be the case in some marginal and geographically isolated market, AUNA does not believe that the imposition of an access obligation, and of additional ancillary obligations such as cost orientation, is a sound regulatory remedy in terms of efficiency, competition and incentives. At any event we believe that it is NRAs that are to evaluate each case under its own merits and according to national circumstances.
According to the above, AUNA does not believe that the ERG Common Position on Bit-stream Access adopted on 2nd April 2004 should be amended to include a cable broadband access product or that harmonization at this level is indeed necessary from an economic and regulatory standpoint.
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